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assessment roll, who have not appeared before the board, and 
‘a list of all property the valuation of which has been added -to 
on the assessment roll, with the amounts so added, the owners of which 
have not appeared before the board, and the board of supervisors shall - 
cause the same to be published in one newspaper in the county, if 
there be any; and if not, then by posting one copy of the same in a 
public and conspicuous place in each township in the county. And 
any person, to the assessed value of whose property there was an 
amount added, not appearing before the board of equalization in July, 
may appear before the board in August, and, upon making affidavit 
that he had no knowledge of such increased valuation of his property, 
he shall have a hearing before the board of equalization; and the 
determination then had shall be final. And the clerk of the board of 
equalization shall note all changes made and report the same to the 
treasurer, who shall make the changes required on the original assess- 
ment roll, and the treasurer shall, in his next regular statement to the 
Territorial Auditor, report such changes in such statement. During 
. the session of the board of equalization the assessor shall be present, 
and also any deputy whose testimony may be required by the parties 
appealing to the board, and they shall have the right to make any 
statement touching such assessment, and producing evidence relating 
to questions before the board. And the recorder of the county shall 
also be present and attend on the board of equalization, with an 
abstract of all unsatisfied mortgages and liens remaining on record in 
his office, arranged in alphabetical order; and the board of equaliza- 
tion shall make use of such abstract, and of all other information that 
they can gain from the records in the recorder’s office, or otherwise, in 
equalizing the assessment roll of the county, and may require the 
assessor to enter upon such assessment roll any such mortgage or 
liens, or other property, which has not been assessed; and the assess- 
ment and equalization so made shall have the same force and effect as 
if made by the assessor before the delivery of the assessment roll by 
him to the clerk of the board of equalization. A quorum of the 
board of supervisors shall be sufficient to constitute the board of - 
equalization, and a majority of the members present shall determine 
the action of the board. 


Sec. 19. During the session, or as soon as possible after the adjourn- 
ment of the board of equalization, its clerk shall enter upon the 
assessment: roll all changes and corrections made by the board, and 
thereupon deliver the assessment roll so corrected: to the county treas- 
urer, whose duty it shall be to add up the columns of valuation, and 
enter the total valuation of each description of property on the roll, 
and on or before the third Monday of August he shall deliver a true 


i 
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copy of the corrected roll, to be styled a “Duplicated Assessment 
Roll,” with Territorial, county and other taxes, and totals of taxes, to 
each person, carried out:in separate money columns, with his certifi- 
oes thereto attached, ‘and also the map or plat-book to the tax 
collector. . 


Src. 20. As soon as the board of supervisors shall have made the 
determination and estimate provided for in the preceding section, the 
county assessor shall proceed to assess taxes for the amount as esti- 
mated, adding thereto, and to all other taxes, required by law to be 
assessed by him, not more than ten nor less than five per cent, as shall 
be directed by the board of supervisors, for collecting expenses upon 
the taxable property of the county, according and in proportion to the 
individual and particular estimate and valuation as specified in the 
assessment roll for the year. 


_ Src. 21. In making such assessment, the value and tax of each par- 
ticular species of property, as assessed, shall be put down in separate 
columns, which shall constitute the tax-roll for the year. The follow- 
ing form may be used for that purpose: 


1 2 3 4 5 6 7 | 8 
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SEC. 22. Such tax-roll shall. be completed on or before the third 
Monday in August, and delivered to the board of supervisors for their 
inspection, who shall carefully foot up the several taxes therein levied, 
and shall give to the county treasurer a statement thereof; and such 
county treasurer shall immediately charge the amount of such taxes 
to the county collector. If such tax roll is found to be correct, the 
chairman of the board of supervisors shall annex thereto immediately, 


under his hand, a warrant, commanding such collector to collect from 
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the several persons named in said roll the several sums mentioned in 
the last column of such roll opposite their respective names, retaining 
in his hands the amount of his fees, and to account for and pay over 
to the county treasurer the amounts therein specified on or beforé the 
1st day of December then next; and, in case any person named in the 
tax-roll shall neglect or refuse to pay his tax, to levy the same by dis- 
tress and sale of the goods and chattels of such person. a 


Sec. 23. The sheriff, before entering upon his duties as ex officio 
tax collector, shall execute to the Territory of Arizona a bond in the 
penal sum of twenty thousand dollars, or in a greater sum if the board 
of supervisors of the county require it, with two or more sufficient 
sureties, to be approved by the board of supervisors, conditioned that 
he will faithfully perform all the duties of his office, as required by 
- law, and pay over to the county treasurer of the proper county all 
moneys received by him as tax collector of said county; provided, that 
no bond shall be required in a greater sum than twice the amount of 
taxes to be collected in such county. E 


Sec. 24. If any county collector shall neglect or refuse to give the 
bond required in the preceding section, a majority of the board of 
supervisors are hereby authorized to appoint some suitable person to 
be county collector, who shall take the oath of office required by law 
and execute the bond required of the county collector, and when so 
qualified shall receive the tax-roll and warrant, and collect and return 
the taxes thereon in the manner provided in thisact; provided, that if 
any vacancy occur in the office of county collector by death, inability 
or otherwise, the board of supervisors may at any time fill the vacancy 
agreeably to the provisions of this section. : 


Sxo. 25. The tax collector shall have the power of appointing one or 
more deputies to aid in his official duties, for whose conduct he shall 
be responsible. -- 


SEC. 26. If any tax collector, or his deputy, shall willfully neglect or 
refuse to perform any of the duties enjoined on him by the provisions 
of this act, he shall be guilty of a misdemeanor in office, and, on con- 
viction thereof, shall be punished by imprisonment in the county jail, 
not more than one year, or by a fine of not less than two hundred nor 
more than one thousand dollars, or both such fine and imprisonment, 
and shall be forthwith removed from office. 


Src. 27. The tax collector shall, on the first Monday in each month, 
return to the treasurer a list of all collections made under the precedin 
section ; and it shall be the duty of the treasurer to mark the wor 
“paid” on the assessment roll opposite the name of each party whose 
taxes are so paid, as soon as the same shall have been delivered to him. 


Sec. 28. Every county collector, upon receiving the tax-roll and 
warrant, shall proceed to collect the taxes therein mentioned, and for 
that purpose shall’ call at least once upon the person taxed, if a resi- 
dent, or at the place of his usual residence in the county, and shall 
demand the payment of the taxes charged to him on such list. 

Sec. 29. In case any person shall neglect or refuse to pay the tax 
imposed on him, including poll tax, the collector shall levy the same 
by distress and sale of the goods and chattels of said person, or of any 
goods and chattels in his possession wherever the same may be found 
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within his county, and no claim of property made thereto by any other 
person shall be available to prevent a sale. 


- SEC. 30. Whenever any tax is paid to the tax collector he shall mark 
the word “ paid,” and the date of payment, in the duplicate assessment 
roll, opposite the name of the person on, or description of the prop- 
erty liable for, such tax, and shall give a receipt therefor, specifying 
the dmount of the assessment, the amount of the tax, and a description 
of e property assessed; but no tax collector shall receive any taxes 
or real estate for any portion less than the least subdivision entered on 
the assessment roll; provided, always, that an owner of undivided 
real estate may pay the portion of taxes due on his interest therein. 


SxEc./31. On the first Monday of December, in each year, the tax 
collector shall, at the close of his official business on that day, enter 
upon the duplicate assessment roll a statement that he has made a 
levy upon all property therein assessed, the taxes upon which have not 
been paid; and shall immediately ascertain the total amount of taxes 
then delinquent, and file in the office of the treasurer a statement of 
said amount, verified by the oath of himself or deputy; and shall 
proceed to make out, and file in the office of the treasurer, a list of all 
persons and property then owing any taxes, verified by the oath of 
himself or deputy, which list shall be completed by the second Monday 
in December, and shall be known as the “ Delinquent List;” and, to 
enable the tax collector to make out said list, no taxes shall be received. 
by him on the duplicate assessment roll after the last day of November. 


SEc. 32. The tax collector shall, on the first Monday in each month, 

ay to the county treasurer all money in his hands belonging to or 
collected for the use of the Territory or county; and shall, on the 
same day, present to the board of supervisors the treasurer’s receipt 
for said money; and shall, at the-time, deliver to the board of super- 
visors, under oath, a true and correct account of all his transactions 
and receipts since his last settlement as collector of Territorial and 
county taxes; and shall also state, under oath or affirmation, that all 
the money collected by him as tax collector has been paid, which 
account and statement shall be filed in the office of the board of super- 
visors., On the first Monday in December, in each year, the tax col- 
lector shall attend at the office of the board of supervisors; with his 
duplicate assessment roll, and the treasurer and the tax collector shall 
then carefully compare the said duplicate assessment roll with the 
original, marking on the original roll the-word “paid” opposite the 
name of each person whose taxes have been paid, or opposite the 
description of the property upon which taxes have been paid; and the 
treasurer shall then and there administer to the tax collector an oath, 
which shall be written and subscribed on the original and duplicate 
assessment roll, to the effect that each person and all property assessed 
in said roll on which taxes have been paid, has the word “paid” 
marked opposite the name of such person or the description of such 
property; and the treasurer shall then foot up the amount of taxes 
remaining unpaid, and credit the tax collector with the amount; and | 
shall make a final settlement with the tax collector of all taxes charged - 
against him on account of said assessment roll. Within ten days 
after such final settlement, the county treasurer shall transmit, by 
mail, to the Territorial Auditor a statement, in such form as the Ter- 
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ritorial Auditor may require, of all and of each particular kind of 
property delinquent, and of the total amount of delinquent taxes. 
For the services required by this section the tax collector shall receive 
no fee or compensation. whatever. 


SEC. 33. If any tax. collector shall refuse for a period of five days, or 
willfully neglect to make the payments and settlements with the 
treasurer and board of supervisors of his county, as in this act specified, _ 
he and his sureties shall be held lable to pay the full amount of taxes 
charged upon the assessment roll; and the district attorney, on being 
instructed to do so by the board of supervisors of the county, shall 
cause suit to'be brought against such tax collector and his sureties for 
the full amount due on the treasurer’s books. And, if any such suit 
is commenced, no credit or allowance whatever shall be made to such 
refusing or neglecting tax collector for delinquent taxes outstanding. 


SEC. 34. The county treasurer shall, within three days after receiving 
such delinquent list, deliver the same to the district attorney of his 
county, duly certified by him; and shall, at the same time, publish a 
notice in some newspaper printed in said county, if there be any; and 
if not, then by posting notices in three public places in said county, 
that said delinquent list has been so deposited with the district attor- 
ney, and that unless the delinquent taxes therein specified are paid to 
the district attorney within twenty days from the publication or post- 
ing of such notice, action will be commenced by said district attorney 
for the collection of such taxes and costs. Said treasurer shall make 
or procure and file with the district attorney, immediately, an affidavit 
stating the contents of said notice and the manner and time of-such 
publication or posting, as required in this section. The district attor- 
ney, before receiving the delinquent list as provided in this section, 
shall enter into such additional bond as may be required by the board 
of supervisors. 


Suc. 35. The district attorney of the several counties of this Terri- - 


tory are hereby authorized and directed, immediately after the expiration 
of the time specified in section thirty-four of this act, to commence 
actions in the name of the Territory of Arizona against the person so 
delinquent, and against the real estate and improvements assessed so 
delinquent, and against all owners or claimants to the same, known or 
unknown; such action may be commenced in the county where such 
assessment is made before any justice of the peace or court in said 
county having jurisdiction thereof; and such jurisdiction shall be 
determined solely by the amount of delinquent tax sued for, not regard- 
ing the location of the land, as to the township, nor the residence of 
the person as to town, township, county or Territory. 


Sec. 36. The complaint in said action may be as follows: . 
TERRITORY OF ARIZONA, COUNTY OF 
The County of : ] 
v. 


A. B. & Co., and the real estate and im- 
provements in [describing them. | 


@ 


[ Title of the court.] 


” 


1 


The county of , by H. Y., District-Attorney of the 
county of - , complain of A. B. , and also the 
41 
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| 
following real estate and improvements [describing them with the 
same particularity as in actions of ejectment or actions for the recovery 
of personal property], and, for cause of action, say: 

That, between the first Monday in and the first Monday 
in | , A. D.18 „in the county of , in the Territory 
of Arizona, O. P., then and there being county assessor of said county, 
did duly assess, and set down upon an assessment roll, all the property, 
real and personal, in said county, subject to taxation, and that said 
assessment roll was afterward submitted to the board of equalization 
of said county, and was by said board duly equalized, as provided by 
law; that said A. B. was then and there owner of, and that there was 
duly assessed to him, the above-described real estate, improvements 
upon real estate and certain personal property; and that upon such 
property there has been duly levied, for the fiscal year A. D. 18 ,a 
Territorial tax. of dollars and a county tax of dollars, 
aer in the whole to dollars, all of which is due and 
unpaid. 

Wherefore said plaintiffs pray judgment against said A. B. for the 
sum of dollars (the whole of said tax), and separate judgment 
against said real estate, for the sum of dollars (the tax thereon), 
and for such other judgment as to justice belongs, and for all costs 
subsequent to the assessment of said taxes and of this action. 

) H. Y., District Attorney, 

| i l County of ; 
Provided, that if the property be assessed to an unknown owner, then 
any fictitious name may bẹ inserted to represent such owner as 
defendant. 


Src, 37. Whenever any tax which shall have been, or which may 
hereafter be, assessed on personal property in this Territory, shall be 
returned as delinquent, under the provisions of this act, it shall be the 
duty of the district attorney of the county in which any such tax is’ 
returned, in the name of the Territory of Arizona, to sue the person 
or persons against whom such tax was assessed, before any court of 
competent jurisdiction, and to have, use and take all ways and means 
provided by law for the collection of debts to enforce the payment of 
- any such tax; and the complaint in any such action shall be sufficient 
if it conform in substance to the requirements of section thirty-six of 
this act. . a 

Sxc, 38. Upon filing the complaint in a District Court, or before a 
justice of the peace, a summons shall be issued, as is provided in civil 
cases, and shall be served by delivering a copy thereof to each defend- 
ant named; and, as to said real estate, by delivering a copy thereof to 
the person or persons in possession of the same; and, further, as to all 
real estate, by posting a like copy in some public place thereon; pro- 
vided, that. if any personal defendant cannot be found in the county 
in which said action is brought, then service may be made upon such 
defendant by posting a copy of the summons, for twenty days at the 
court-house door of said county; and provided, further, that in any 
suit for taxes brought before a justice of the peace, under the pro- 
visions of this act, it shall not be necessary to serve a copy of the com- 
plaint. upon any defendant. 

Src, 39. Executions issued upon judgments rendered for any such 
tax may be levied upon any property liable to be seized and sold under 
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execution, and the proceedings of an officer with any such execution 
shall be the same in all other respects as are now directed by law. 


SEC. 40. The production of any tax or assessment roll on the trial 
of any action brought for the recovery of a tax therein assessed may, 
upon proof that it is the original assessment roll or the -tax roll, with 
the warrant annexed, of the county named as the plaintiff in such 
action, be read or used in evidence; and if it shall appear from said 
assessment roll that there is a tax therein assessed against the defendant 
in such suit, it shall be prima facie evidence of the legality and regular- 
ity of the same; and the court before whom the case may be pending 
shall proceed to render judgment against the defendant, unless he shall 
make it appear that he has paid such tax, or that such property is’ 
exempt from taxation under the provisions of this act, or thathe had 
no Claim, title or interest in the property assessed at the time of assess- 
ment, and no stay of execution shall be allowed on any such judgment. 


Sec. 41. Chapter forty-eight, Howell Code, “Of Proceedings in 
Civil Cases,” and the several amendments thereto, so far as the same 
are not inconsistent with the provisions of this act, are hereby made 
applicable to proceedings under this act; and any deed derived from a 
sale of real property under this act shall be conclusive evidence of 
title, except as against actual frauds, or prepayment of the taxes by 
one not a party to the action, or judgment in or upon which such sale 
was made, and shall entitle the holder thereof to a writ of assistance 
from the District Court to obtain possession of such property; pro- 
vided, that the sheriff, in selling such property, shall only sell the 
smallest quantity that any purchaser will take and pay the judgment 
and all costs; and provided, further, that when property sold belongs 
to minors or persons under legal disabilities, they shall have until six 
months after said disability is removed, to redeem said property by 
paying the whole amount of the judgment, and all subsequent taxes 
and interest paid by and due to the purchaser at said sale; but this 
provision shall not apply when the executor or administrator of the 
estate, or the father, or in case of his death, the mother or guardian of 
such minor children, has been personally served with process; and 
provided, further, that the real estate so sold for taxes may be redeemed 
from such sale, as in case of sale upon execution, as provided in other 

. civil cases, by paying to the sheriff the total amount of the judgment 
and all costs, with thirty per cent thereon ; and provided, further, that 
if the same is paid within three months from the date of the certificate 
of sale, it shall be for the total amount of the judgment and all costs, 

- with fifteen per cent thereon. All moneys collected under this act, 

except costs and charges, shall, without delay, be paid to the treasurer 
of the county, to be distributed to the proper funds; and: each. col- 
lection and the date thereof shall be entered opposite the proper name 
or property in the delinquent tax list, which shall be open to public 
inspection. i 


Sec. 42. Twenty-five per cent shall be added to, the original amount 
of all delinquent taxes, and shall be collected by the district attorney 
as pärt of the delinquent taxes; five per cent of which shall be paid 
as fees, by the district attorney, to the county treasurer, at each 
monthly settlement, and the remaining twenty per cent shall be 
retained as fees by the district attorney. In case of suit being broûght 
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there shall be allowed to all officers, except district attorneys, the fees 
allowed in other civil cases. The district attorney shall be allowed for 
each suit prosecuted to judgment in the District Court, fifteen dollars ; 
if settled after suit brought, and before judgment, ten dollars; for each 
suit prosecuted to judgment before a justice of the peace, five dollars; 
if settled after suit brought, and before judgment, three dollars; to be 
taxed in all cases as costs against the defendant. Al officers shall 
perform such services as may be required of them under this act, with- 
out the payment of fees in advance; all costs shall be taxed and 
entered in the judgment against the person, and real estate and 
improvements, when the judgment is the same against all; or, if the 
judgments against the person and property are for different sums, then 
the costs may be apportioned by the court as the same may be deemed 
just; provided, that no fees or costs shall be paid to any officer or 
district attorney unless the same be collected from the defendants. 


| PATE ; 
SEC. 43. The district attorney shall, on the receipt of any money for 


taxes, enter the same on his delinquent list, opposite the name of the 
person delinquent, or opposite the description of the property, and shall, 
on the first Monday in each month after the time fixed in this act for 
the commencement of actions against delinquent tax payers, pay to the 
county treasurer all moneys collected by him for taxes, taking dupli- 
cate receipts for the amount so paid; one of which receipts he shall, 
on the same day, file with the clerk of the board of supervisors, and 
shall, at the same time, file with said clerk of the board of supervisors 
a list of all judgments obtained by him up to that date, for taxes under 
the provisions of this act, stating therein the names of the defendants, 
if known, or if unknown, a description of the property, the amount of 
each judgment, and the name of the court or justice in which, or before 
whom, said judgment was obtained; he shall, on the Saturday next 
preceding the first Monday in May in each year, pay to the county 
treasurer all moneys received by him for taxes and not previously 
paid over, taking duplicate receipts therefor, one of which shall in 
like manner be filed with the clerk of the board of supervisors; and 
shall at the same time file with the clerk of the board of supervisors 
a list of all judgments obtained by him and not previously filed as 
herein provided; he shall also, on the day last mentioned, make and 
file with the clerk of the board of supervisors an affidavit stating that 
he has: paid to the county treasurer all moneys collected by him for 
taxes' prior to that date, and filed the receipts therefor, and that the 
several lists filed by him, as herein directed, contain all judgments 
obtained by him under the provisions of this act. On the first Mon- 
day in July in each year, the district attorney shall attend at the meet- 
ing of the board of supervisors with the delinquent list or lists, and 
the board of supervisors shall then carefully compare the same with 
the treasurer’s receipts and statements filed by the district attorney ; 
and, if the same shall be found to be correct, the chairman. of the 
board of supervisors shall give to the district attorney a receipt speci- 
fying the same. The district attorney shall at the same time deliver 
to the treasurer a written statement of all delinquent taxes upon said 
delinquent list or lists remaining uncollected, or for which suit has 
not been brought, with his reasons in detail for not being able to col- 
lect: the same, or for not bringing suit; and the treasurer shall imme- 
diately file the said delinquent list o: lists and statement with the clerk 
| 
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of the board of supervisors, and the board of supervisors shall revise 
the same by striking off such taxes as cannot be collected; the delin- 
quent list or lists shall then be returned to the treasurer, who shall 
note the changes made, and shall then return the same to the district 
attorney. The treasurer shall, in his next report to the Territorial 
Auditor, state the amount stricken off the delinquent list or lists by 
the board of supervisors. 


sec. 44. If any district attorney shall fail or refuse to pay to the 
county treasurer, as provided in this act, any money collected by him 
for taxes, he shall be guilty of a misdemeanor, and, upon conviction 
thereof, shall be forthwith removed from office, and shall be punished 
by a fine in any sum not exceeding five hundred dollars, or by impris- 
onment in the county jail for a period not exceeding.one year, or by 
both such fine and imprisonment. E” 


Sxc. 45. Each male inhabitant of this Territory, over the age of 
twenty-one and under sixty, and not by law exempt from poll tax, shall 
pay a poll tax for the use of the Territory and county of three dollars, 
fifty per cent of the net proceeds of which shall be paid into the’ county 
treasury for county purposes; the remaining fifty per cent of -the net 
proceeds to, be paid into the county treasury for the use of the Terri- 
tory; provided, such male inhabitant shall pay the same to the assessor, 
between the first Monday of March and the first Monday of September 
in each year; in default of paying the same to the assessor within the 
time specified, each such inhabitant shall pay a poll tax of five dollars 
for the use of the Territory and county, the collection of which shall 
be enforced by the county collector, whether the name of such inhab- 
itant be on his tax roll or not, and the collector shall receive one dol- 
lar for each six dollars of poll tax by him lawfully collected, in each 
year; provided, also, that no person shall be required to pay more than 
three dollars, unless such poll tax shall_have been demanded of him, 
or unless he shall have secreted himself for the purpose of avoiding 
the payment of such tax. 


Src. 46. The county treasurer shall, on or before the first Monday 
of March, in each year, cause proper blank receipts for the poll tax of 
citizens provided for in this act to be printed of a uniform appearance, 
changing the style thereof each year, and sign a number of them equal 
to the probable number of inhabitants in his county liable to pay poll 
tax, and shall number them, or so many of them as may be required, 
and make an entry thereof in a book to be kept for that purpose, and 
thereupon deliver them to the clerk of the board of supervisors, who 
shall in turn likewise sign them and make an entry thereof in a book 
to be kept by him for that purpose. 


Suro. 47. The clerk of the board of supervisors shall, from time to 
time, issue to the tax collector so many of the receipts for poll tax as 
he may need, taking his receipt therefor. 


Suc. 48. No receipts for poll tax other than those mentioned in the 
forty-sixth section of this act shall be used or given for the payment 
of any such tax; and any tax collector who shall receive any poll tax 
without delivering the proper receipt required by law shall be guilty 
of a misdemeanor for each poll tax so received, and on conviction 
thereof shall be punished by imprisonment in the county jail, not less 
than three months nor more than one year, and by a fine not less than 
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one hundred nor more than one thousand dollars for each offense, or > 
by both such fine and imprisonment. 


Sec. 49. Upon receiving such receipts from the clerk of the.board of 
supervisors, the tax collector shall give a receipt to said clerk of the 
board of supervisors for the same; and the said clerk of the board of 
supervisors-shall immediately charge the same to the tax collector so 
receiving them. All receipts delivered to the tax collector before the 
first Monday in September shall be filled out with the sum of three 
dollars, and three dollars shall be charged to him for each one so 
delivered ; and all such receipts delivered to the tax collector after the 
first Monday in September each year shall be filled out with the sum 
of five dollars, and five dollars shall be charged to him for each one so 
delivered. 


Sro, 50. The board of supervisors of each county shall exact (if they 
deem it desirable) an additional bond from the tax collector, with addi- 
tional! sureties in such penal sums as the said board shall believe to 
be necessary to insure the prompt and faithful payment to the county 
treasurer of all moneys received by such tax collector for poll tax. 


SEC. 51. No person shall not be deemed or held to have paid his poll 
tax unless he be able to exhibit a receipt therefor, issued from the 
office of the county treasurer, or otherwise prove the payment of 
the same. 


SEG. 52. Any person or persons who shall pass, sell or transfer, or 
attempt to pass, sell or transfer, or who shall forge or fraudulently issue, 
any receipt or receipts for poll tax contrary to the spirit or intention 
of this act, shall be guilty of felony, and, on conviction thereof, shall 
be punished by imprisonment in the Territorial penitentiary for not 
less than one year nor more than two years. 


Sec. 53. To enforce the collection of poll taxes, the collector may 
seize so much of every and any species of property, right, claim or 
possession whatever, claimed or in the possession of any person liable | 
to and refusing to pay his poll tax, or in the possession of any other 
person, and belonging to such person so refusing to pay such poll tax, 
as will be sufficient to pay such poll tax and cost of seizure and sale, 
and may sell the same at any time or place, upon giving a verbal notice 
an hour previous to such sale, and any person indebted to another hable 
to a poll tax, who shall neglect or refuse to pay the same, may pay the 
same ifor such other, and deduct the amount thereof for such indebted- 
ness.' The collector, after having deducted the poll tax for which such 
property was sold, and the necessary fees and costs of the sale, shall 
return the surplus of the proceeds to the owner of the property. A 
delivery of the possession of the property by the collector to any pur- 
chaser at any such sale shall be sufficient title -to the purchaser with- 
out the execution of a deed therefor by the collector. 


SEC. 54. If any person shall give to the tax collector or his deputy a 
false name, or shall refuse to give his name, he shall be guilty of a 
misdemeanor, and shall be arrested upon complaint of the tax collector 
or his deputy, and, upon conviction before a justice of the peace, he 
shall/be punished by a fine of not less than ten dollars nor more than 
one hundred dollars, or by imprisonment for a term not less than two 
days nor more than three months, or by both fine and imprisonment. 
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Suc. 55. On the first Monday of each month the tax collector shall 
make oath before the clerk of the board of supervisors, of the total 
number of poll taxes collected by him during the last preceding month, 
and shall at the same time file the county treasurer’s receipt for the 
total amount. of poll taxes collected, less the amount allowed by this 
act for fees; and on the first Monday in September he shall return all 
the three dollar poll tax receipts by him received and not used, and 
shall pay to the treasurer the total amount ‘collected and not paid in 
theretofore, subject to the deduction aforesaid; and he shall at the 
same time receive from the county treasurer, through the clerk of the 
board of supervisors. a sufficient number of five dollar réceipts to 
enable him to collect taxes from. all the polls in his county who have 
not then paid; and, on the Saturday next preceding the first Monday 
in December of each year, the tax collector and the treasurer shall 
attend at the office of the board of supervisors, and the board of super- 
visors shall then and there finally settle with the tax collector for all 
poll tax receipts signed by the treasurer and delivered to him; and the 
tax collector shall then pay over the amount of all poll tax receipts 
received by him and not then or theretofore returned; and all the 
poll tax receipts returned by the tax collector shall be forthwith trans- 
mitted by the clerk of the board of supervisors with the annual state- 
ment to the Territorial Auditor; and no poll tax receipts shall be ` 
valid for any year unless issued after the first Monday of March in 
such year. 


SEC. 56. At the settlement with the tax collector, required on the 
first Monday in December, it shall be the duty of the clerk of the board 
of supervisors, and he is hereby required, to forthwith transmit to the 
Territorial Auditor a certified statement of the amount of poll taxes 
paid over to the county treasurer of his county up to that time, and 
he shall deliver a duplicate of such statement to the county treasurer ; 
and on the final settlement, on the Saturday next preceding the first 
Monday of December in each year, the clerk of the board of super- 
visors shall, immediately upon the conclusion thereof, transmit a 
certified statement to the ‘Territorial Auditor, stating therein the 
number of all receipts for poll tax delivered by the county treasurer 
to him, the number of such receipts issued by him to the tax collector, 
the number of such receipts returned by the tax collector, and the 
number of such receipts thus transmitted to the Territorial Auditor. 


Sec. 57. All acts and parts of acts in conflict with the provisions of 
this act are hereby repealed. 


DEC. 58. This act shall be in force and take effect from and after its 
passage. 
APPROVED February 18, 1871. 
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SEREDE XXXIV. 
Of the Distr ibution, Custody, and ooi of the Public Monet YS. 


SECTION 1. All moneys paid into the Territorial treasury or received 
therein, and all moneys paid into or received into any county trea asury 
under any provision of Jaw, shall be paid, appropriated and applied in 
the manner provided in, this chapter, unless otherwise by law specially 
applied. | i 

NEC. 2. (Fifty per centum, of all moneys arising under any provisions 
of law for taxes paid by mining corporations or associations, companies 
or individuals engaged in mining under the provision of law; the pro- 
ceeds of land and property be longing to the Territory, and the moneys 
accruing or arising from the interest. rents, issues and profits thereof ; 
twenty-five per centum of the moneys collected for licenses, and fifty 
per centum of the moneys collected for poll tax. shall be paid into the 
ae treasury for Territorial purposes. [As amended in 1871.] 


Seo. 3. Whenever. by the provisions of law. any of the moneys men- 
. tioned in the preceding section shall be paid into any county treasury, 
the treasurer of such county shall credit the same to the Territorial | 
treasury, und shall not use or apply the same to any use or purpose 
whatever; but at such times as shall be fixed by law, or at any other 
time upon the order or demand of the Territorial Treasurer, he shall 
without delay pay the same over to him; and at any time when such 
moneys are so paid, they shall be accompanied by a brief statement of 
the amount so paid, and on what particular account any and what 
portion was received and paid by him. 


Sec. 4. Of the moneys so received by the Terr itorial Treasurer, they 
shall be applied as provided by law to the following purposes, that is 


to say: | 
1. Those received on account of common schools, to the common 
school fund. . . 


2. nae received on account of the university, to the university 
fund. 

3. Those received on account of mining corporations, companies, or 
individual miners, sixty per centum shall be paid to the order of the 
Governor, to be used as provided by law for military and other purposes 
of defense and protection. 

$. Repealed by the laws of 1871. 


Suc. 5. All other moneys, not otherwise specially applied, and the 
balances of the several funds enumerated in the preceding section, and 
not therein applied, shall constitute a fund, to be denominated the 


general fund, and shall be used and applied to such purposes as shall 
be prov oi hy law. 
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SEC. 6. All taxes collected upon the real and personal property of 
the several counties, and all public moneys arising from any other 
source; the balances of all fands enumerated in the preceding sections 
of this chapter, and not therein specially appropriated and applied; 
and all other public moneys accruing under the provisions of law, and 
not so applied, shall be paid into the treasury of the proper county, 
for such county purposes as shall be provided by law. 


SEC. 7. Repealed by the laws of 1866. 


Sec. 8. Ten per cent of all moneys received and retained by the 
county treasurer as the moneys of the county shall constitute “a, con- 
tingent expense fund, to be used for the purpose of paying expenses of 
boarding prisoners, purchasing stationery and all necessary printing 
and blank books required by law. All other moneys so received and 
retained by the county treasurer shall constitute a general fund, appli- 
cable to county purposes under the provision of law. [As amended 
in 187%1.] 


AMENDMENTS. 
AN Act repealing section seven, chapter thirty-four, Howell Code 


“Of the Distribution, Custody, and Application of the Public 
Moneys.” ` 


SECTION 1. That section seven of chapter thirty-four, Howell Code, 
be and is hereby repealed. 

Src. 2. This act to take effect and be in force from and after its 
passage. . l 

APPROVED October 27, 1866. 


aeea aeea 


Aw Act to amend chapter thirty-four, Howell Code, “Of the Distri- 
bution, Custody and Application of the Public Moneys.” 


SECTION 1. That section two of chapter thirty-four, Howell Code, 
“Of the Distribution, Custody and Application of the Public Moneys,” 
be amended to read as follows: 


§ 2. Fifty per centum of all moneys arising under any provisions of 
law for taxes paid by mining corporations or associations, companies 
or individuals, engaged in mining under the provision of law; the pro- 
ceeds of lands and property belonging to the Territory, and the moneys 
accruing or arising from the interest, rents, issues and profits thereof ; 
twenty-five per centum of the moneys collected for licenses, and fifty 
per centum of the moneys collected for poll tax, shall be paid into the 
Territorial treasury for Territorial purposes. 


Sxc. 2. That subdivision four of section four of said chapter thirty- 
four, Howell Code, “ Of the Distribution, Custody and Application of 
_ the Public Moneys,” be and the same is hereby repealed. 

Sec. 3. That section eight of said chapter thirty-four be amended 
to read as follows: ` 
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§ 8. Ten per cent of all moneys received and retained by the county 
treasurer as the moneys of the county shall constitute a contingent 
expense: fund, to be used for the purpose of paying expenses of board- 
ing prisoners, purchasing stationery, and all necessary printing and ' 
blank books required by law. All other moneys so received and 
retained by the county treasurer shall constitute a general fund, appli- 
cable to county purposes under the provision of law. 


Sro. 4. All acts and parts of acts in conflict with this act are hereby 
repealed. 
SEC. 5. This act shall take effect and be in force from and after its 
passage, i 
APPROVED February 18, 1871. 
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CHAPTER XXXV. 


Of the Limitations of Actions. | 


SECTION 1. Civil actions can only be commenced within the period 
prescribed in this act, after the cause of action shall have accrued, 
except where a different limitation is prescribed by statute. 


Src. 2. When the cause of action has already accrued, the party 
entitled, and those claiming under him, shall have, after the passage 
of this chapter, the whole period herein prescribed in which to com- 
mence an action. < 


Src. 3. No action for the recovery of real property, or for the recov- 
ery of the possession thereof, shall be maintained, unless it appear that 
the plaintiff, his ancestor, predecessor or grantor, was seized or 
possessed of the premies in question, within five years before the com- 
mencement of such action. 


SEC. 4. No cause of action, of defense to an action, founded upon the 
title to real property, or to rents or services out of the same, shall be 
effectual, unless it appear that the person prosecuting the action, or 
making the defense, or under whose title the action 1s prosecuted or 
the defense is made, or the ancestor, predecessor or grantor of such 
person, was seized or possessed of the premises in question, within five 
years before the commencement of the act in respect to which such 
action is prosecuted or defense made... 


EC. 5. Any peaceable entry upon real estate shall be deemed suf- 
ficient and valid as a claim, unless an action be commenced by the 
plaintiff in ejectment within one year after making such entry, or 
within five years from the time when the right to bring such action 
accrued, or within five years after the final confirmation by the United 
1805 | of any title derived from Spain or Mexico. [As amended in 
1865. 


SEC. 6. In every action for the recovery of real property, or the pos- 
session thereof, the person establishing a legal title to the premises 
shall be presumed to have been possessed thereof, within the time pre- 
scribed by law, and the occupation of such premises by any other per- 
son shall be deemed to have been under and in subordination to the 
legal title, unless it appear that such premises have been held and pos- 
sessed adversely to such legal title for five years before the commence- 
ment of such action. . 


SEC. 7. Whenever it shall appear that the occupant, or those under 
whom he claims, entered into the possession of premises, under claim 
of title, exclusive of any other right, founding such claim upon a 
written instrument as being a conveyance of the premises in question, 
or upon the decree or judgment of a competent court, and that there 
has been a continued, occupation and possession of the premises 
included in such instrument, decree or judgment, or of some part of 
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such premises, under such claim, for five years, the premises so included 
shall be deemed to have been held adversely, except that when the 
premises included consist of a tract divided into lots, the possession of 
one lot shall not be deemed a possession of any other lot of the same 


tract. | 


SEC. 8. | For the purpose of constituting an adverse possession by any 
person claiming a title founded upon a written instrument, or a judg- 
ment or decree, land shall be deemed to have been possessed and occu- 
pied in the following cases: Ist. Where it has been usually cultivated 
and improved. 2d. Where it has been protected by a substantial 
inclusure, 3d. Where (although not inclosed) it has been used for the 
supply of fuel, or of fencing fimber for the purposes of husbandry; ` 
or for the use of pasturage, or for the ordinary use of the occupant. 
4th. When a known lot or single farm has been par tly improved, the 
portion of such farm or lot that may have been left not. cleared, or not 
` inclosed accor ding to the usual course and custom of the adjoining 
country, shall be deemed to have been occupied for the same length of 
time as the part improved and cultivated. 


NEC. 9. When it shall appear that there has been an actual continued 
occupation of ~premises, under a claim of title, exclusive of any other 
right, but not founded upon a written instrument, or a judgment or 
decree, the premises so actually occupied, and no other, shall be deemed 
to have been held adversely. 


SEC. 10. For the purpose of constituting an adverse possession by a 
person claiming title not founded upon a written instrument, judgment 
or decree, land shall be deemed to have been possessed and occupied i in 
the following cases only: 1. Where it has been protected by a substan- 
tial inclogure. 2. Where it has been usually cultivated or improved. 


SEC. 11. Whenever the relation of landlord and tenant shall have 
existed between any persons, the possession of the tenant shall be 
deemed the possession of the landlord until the expiration of five years 
from the termination of the tenancy, or, where there has been no writ- 
ten lease, until the expiration of five years from the time of the last 
payment of rent, notwithstanding that such tenant may have acquired 
another title, or may have claimed to hold adversely to his landlord. 
But such presumptions shall not be made after the periods herein 
limited. | 


SEC. 12. The right of a person to the possession of any real property 
shall not be impaired or affected by a descent being cast in consequence 
of the death of a person in possession of such property. 


Src. 13. If a person entitled to commence any action for the recovery 
of real property, or to make an entry or defense founded on the title 
to real property, or to rents or services out of the same, be, at the time 
such title shall first descend or accrue, either, 1. Within the age of 
twenty- one years; or, 2. Insane; or, 3. Imprisoned on a criminal 
charge, or in execution upon conviction of a criminal offense for a 
term less than for life; or, 4. A married woman; the time during 
which such disability shall continue shall not be deemed any portion 
of the time in this act limited for the commencement of such action 
or the making of such entry or defense, but such action may be com- 
menced, or entry or defense made, within the period of five years after 
such disability shall cease, or after the death of the person entitled, 
! 
| 
i 


f 
| 


LIMITATIONS OF ACTIONS: 333 


who shall die under such disability ; but such action shall not be com- 
menced or entry or defense made after that period. i 


Sxc. 14. Actions, other than those for the recovery of real property, 
can only be commenced as follows: Within five years: An action upon 
a judgment or decree of any court of the United States, or of any 
State or Territory within the United States. Within four years: 
An action upon any contract, obligation or liability, founded 
upon an instrument of writing, except those mentioned in the pre- 
ceding section. Within three years: 1. An action upon a liability 
created by statute, other than a penalty or forfeiture; 2. An action for 
trespass upon real property ; 3. An action for taking, detaining or injur- 
ing any goods or chattels, including actions for the specific recovery of 
personal property; 4. An action for relief on the ground of fraud, the 
cause of action in such case not to be deemed to have accrued until 
the discovery by the aggrieved party of the facts constituting the fraud. 
Within two years: 1. An action upon a contract, obligation or liability, 
not founded upon an instrument of writing, except an action upon an 
open account for goods, wares and merchandise, and an action for any 
article charged in a store account; 2. An action against a sheriff, 


coroner or constable, upon the liability ;incurred by the doing of an - 
act in his official capacity, and in virtue of his office, or by the - 


omission of an official duty, including the non-payment of money 
collected upon an execution. But this section shall not apply to 
an action for an escape. Within one year: 1. An action upon a statute 
for a penalty or forfeiture, where the action is given to an individual, 
or to an individual and the Territory, except where the statute 
imposing it prescribes a different limitation; 2. An action for libel, 
slander, assault, battery or false imprisonment; 3. An action upon a 
statute for a forfeiture or penalty to the people of this Territory; 
4. An action against a sheriff or other officer for the escape of a 
prisoner arrested or imprisoned on civil process; 5. An action on an 
open account for goods, wares and merchandise sold and delivered; 6. 
An action for any article charged in a store account. 


Sec. 15. In an action brought to recover a balance due upon a 
mutual, open and current account, where there have been reciprocal- 
demands between the parties, the cause of action shall be deemed to 
have accrued from the time of the last item proved in the account on 
either side. - 


Src. 16. An action for relief, not hereinbefore provided for, must be 
commenced within four years after the cause of action shall have 
accrued. 


Sec. 17. The limitations prescribed in this chapter shall apply to 
- actions brought in the name of the Territory, or for the benefit of the 
Territory, in the same manner as to actions by private parties. 


Src. 18. An action shall be deemed to be commenced within the 
meaning of this act when the complaint has been filed in the proper 
court. 


Sec: 19. If, when the cause of action shall accrue against a person, 
he is out of the Territory, the action may be commenced within the 
term herein limited, after his return to the Territory; and if, after the 
cause of action shall have accrued, he depart the Territory, the time 
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of his absence shall not be part of the time limited for the commence- 
ment of the action. 


Src. 20, If a person entitled to bring an action mentioned in ae 
last preceding chapter, except for a penalty or forfeiture, or against a 
sheriff or other officer for an escape, be, at the time the cause of action 
accrued, either—l1st, within the age of twenty-one years; or, 2d, insane; 
or, 3d, imprisoned on a criminal charge, or in execution under the 
sentence of a criminal court for a term less than his natural life; or, 
4th, a married woman—the time of such disability shall not be a part 
of the time limited for the commencement of the action. 


Src. 21. If a person entitled to bring an action die before the expira- 
tion of the time limited for the commencement thereof, and the cause 
of action survive, an action may be commenced by his representatives 
after the expiration of that time, and within six months from his death. 
If a person against whom an action may be brought die before the 
expiration of the time limited for the commencement thereof, and the 
cause of action survives, an action may be commenced against his exec- 
utors or administrators after the expiration of that time, and within 
one year after the issuing of letters testamentary or of administration. 


DEC. 22, When a person shall be an alien subject or citizen of a 
country at war with the United States, the time of the continuance of 
the war shall not be a part of the period limited for the commencement 
of the action. 


Sec. 23! If an action shall be commenced within the time prescribed 
therefor, and a judgment therein for the plaintiff be reversed on appeal, 
the plaintiff, or—if he die, and the cause of action survive—his heirs 
or representatives may commence a new action within one year after 


reversal. ' 


Src. 24, When the commencement of an action shall be stayed by 
injunction or statutory prohibition, the time of the continuance of the 
injunction or prohibition shall not be part of the time limited for the 
commencement of the action. 


Src. 25, No person shall avail himself of a disability, unless it 
existed when his right of action accrued. 


SEC. 26, When two or more disabilities coéxist at the time the 
right of action accrues, the limitation shall not attach until they all 
be removed. . 


SEC. 27 : The preceding sections of this chapter shall not affect actions 
against directors or stockholders of a corporation to recover a penalty 
or forfeiture imposed, or to enforce a liability created by law ; but such 
actions must be brought within three years after the discovery by the 
aggrieved party of the facts upon which the penalty or forfeiture 
attached, or the liability was created. 


SEC. 28, No acknowledgment or promise shall be sufficient evidence 
of a new or continuing contract, whereby to take the case out of the 
operation of this statute, unless the same be contained in some writing 


signed by the party to be charged thereby. 

NEC. 29. An action upon any contract, obligation or liability for the 
payment of money, founded upon an instrument of writing executed 
out of this Territory, can only be commenced as follows: First, within 
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one year, when more than two and less than five years have elapsed 
since the cause of action accrued; second, within six months, when 
more than five years have elapsed -since the cause of action accrued. 


Src. 30. When the cause of action has arisen in another State-or a 
Territory of the United States, or in a foreign country, and by the 
laws thereof an action thereon cannot there be maintained against a 
person by reason of the lapse of time, no action thereon shall be main- 
tained against him in this Territory. 


AMENDMENTS. 


‘An Act amendatory of chapter thirty-five, Howell Code, “Of th 
Limitation of Actions.” 


- SECTION 1. Section five of said chapter is hereby amended to read 
as follows: l i 


§ 5. Any peaceable entry upon real estate shall be deemed suffi 
cient and valid as a claim, unless an action be commenced by the 
plaintiff, in ejectment, within one year after making such entry, or 
within five years from the time when the right to bring such action 
accrued, or within five years after the final confirmation by the United 
States of any title derived from Spain or Mexico. 


APPROVED December 30, 1865. 


Pa 
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AN Act supplementary to chapter thirty-five, Howell Code, “ Of the 
_ Limitation of Actions.” 


SEcTION 1. No action for the recovery of property in mining claims, 
or for the recovery of possession thereof, shall be maintained unless it 
appear that the plaintiff, his ancestor, predecessor or grantor, was 
seized or possessed of the premises in question within two years before 
the commencement of the action. 


Src. 2. No cause of action or defense to an action, founded upon 
the title to property in mining claims, or to the rents or profits out of 
the same, shall be effectual unless it appear that the person prosecuting 
the action or making the defense, or under whose title the action is 
prosecuted or the defense is made, or the ancestor, predecessor or 
grantor of such person, was seized or possessed of the premises in 
question within two years before the commencement of the act in 
respect to which such action is prosecuted or defense made. < 


Src. 3. All acts or parts of acts in conflict with this act are-hereby 
repealed. 

Sxc: 4. This act shall take effect and be in force from and after 
its passage.. 

APPROVED November 5, 1866. 


336 FRAUDULENT CONVEYANCES AND CONTRACTS. 


| CHAPTER XXXVI. 


| Of Fraudulent Conveyances and Contracts. 


‘SECTION 1. Evéry conveyance of any estate, or interest in lands, or 
the rents or profits of lands, and every charge upon lands, or the rents 
and profits thereof, made or created with the intent to defraud prior or 
subsequent purchasers for a valuable consideration of the same lands, 
rents or profits, as against such purchasers, shall be void. 


Sec.. 2. No such conveyance or charge shall be deemed fraudulent in 
favor of a subsequent purchaser, who shall have legal notice thereof at 
the time of his purchase, unless it shall appear that the grantee in 
such conveyance, or person to be benefited by such charge, was privy 
to the fraud intended. 


SEC. 3. Every conveyance or charge of or upon any estate or interest 
in lands, containing any provision for the revocation, determination or 
alteration of such estate or interest, or any part thereof, at the will of 
the grantor, shall be void as against subsequent purchasers from such 
grantor for a valuable consideration, of any estate or interest so liable 
to be revoked or determined, although the same be not directly 
revoked, determined or altered by such grantor by virtue of the power 
reserved or expressed in such prior conveyance or charge. 7 


Sec. 4. When a power to revoke a conveyance of lands, or the rents 
and profits thereof, and to re-convey the same, shall be given to any 
person other than the grantor in such conveyance, and such person 
. Shall thereafter convey the same lands, rents or profits to a purchaser 
for a valuable consideration, such subsequent conveyance shall be valid 
in the same manner and to the same extent as if the power of revoca- 
tion were recited therein, and the intent to revoke the former convey- 
ance expresslv declared. 


SEC. 5. If a conveyance toa purchaser, under cither of the two last 
preceding sections, shall be made before the person making the same 
shall be entitled to execute his power of revocation, it shall neverthe- 
less be valid from the time the power of revocation shall actually vest 
in such person, in the same manner and to the same extent as if then 
made. | 


SEC.. 6. No estate or interest in lands, other than leases for a term 
not exceeding one year, nor any trust or power over or concerning 
lands, ‘or in any manner relating thereto, shall hereafter be created, 
granted, assigned, surrendered or declared, unless by act or operation 
of law, or by deed or conveyance in writing, subscribed by the party 
creating, granting, assigning, surrendering or declaring the same, or by 
his-lawful agent thereunto authorized in writing. : 


Src. 7. The precéding section shall not be construed to affect in any 
manner the power of a testator in the disposition of his real estàte by 
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a last will and testament, nor to prevent any trust from arising or 
being extinguished by implication or operation of law. 


SEC. 8. Every contract for the leasing for a longer period than one 
year, or for the sale of any lands, or any interest in lands, shall be void, 
unless the contract, or some note or memorandum thereof expressing 
the consideration, be in writing, and be subscribed by the party by 
whom the lease or sale is to be made. aa 


SEC. 9. Every instrument required to be subscribed by any person, 
under the last preceding section, may be subscribed by the agent of 
such party, lawfully authorized. a 


Szo. 10. Nothing contained in this chapter shall be construed to 
abridge the powers of courts to compel the specific performance of 
agreements, in cases of part performance of such agreements. _ 


Of Fraudulent Conveyances and Contracts relative to Goods, Chattels, 
and Things in Action. - 


Src. 11. All deeds of gift, all conveyances, and all transfers or assign- 
ments, verbal or written, of goods, chattels or things in action, made 
in trust for the use of the person making the same, shall be void as 
against the creditors.existing or subsequent of such person. 


Src. 12. In the following cases every agreement shall be void, unless 
such agreement, or some note or memorandum thereof, expressing the 
consideration, be in writing, and subscribed by the party charged there- 
with: 1. Every agreement that by-the terms is not to be performed 
within one year from the making thereof ;-2. Every special promise to 
answer for the debt, default, or miscarriage of another; 3. Every 
agreement, promise or undertaking made upon consideration of mar- 
riage, except mutual promises to marry. : 


Sec. 13. Every contract for the sale of any goods, chattels or things 
in action, for the price of one hundred dollars or over, shall be void, 
unless, 1st, a note or memorandum of such contract be made in writ- _ 
ing, and be subscribed by the parties to be charged forthwith ; or, 2d, 
unless the buyer shall accept or receive part of such goods, or the evi- 
dences, or some of them, of such things in action; or, 3d, unless the 
buyer shall at the time pay some part of the purchase-money. - 


Sec. 14. Whenever any goods shall be sold at auction, and the auc- 
tioneer shall, at the time of sale, enter in a sale book, a memorandum, 
specifying the nature and price of the property sold, the terms of the 
sale, the name of the purchaser, and the name of the person on whose 
account the sale is made, such memorandum shall be deemed a note 
of the contract of sale within the meaning of the last section. 


SEC. 15. Every sale made by a vendor of goods and chattels in his 
possession, or under his control, and every assignment of goods and 
chattels, unless the same be accompanied by an sea a delivery, 
and be followed by an actual and continued change of possession of 
things sold or assigned, shall be conclusive evidence of fraud as against 
the creditors of the vendor, or the creditors of the person making such 
assignment, or subsequent purchasers in good faith. 


43 


i 
l 
i 


338 | FRAUDULENT CONVEYANCES AND CONTRACTS. 


SEC. 16. The term. “creditors,” as used in the last section, shall be 
construed to include all persons who shall be creditors of the vendor 
or assignor, at any time while such goods and chattels shall remain in 


his possession or under his control. 


l : ‘ 
SEC. 17. No mortgage of personal property hereafter made shall be 
valid against any other persons than the parties thereto, unless posses- 
sion of the mortgaged property be delivered to and retained by the 
mortgagee. 


SEC. 18. Nothing contained in the last three sections shall be con- 
strued to apply to contracts of bottomry, respondentia,. nor assign- 
ments or hypothecations of vessels or goods at sea, or in foreign states, 
or without this Territory; provided, the assignee or mortgagee shall 
take possession of such vessel or goods, as soon as may be after the 
arrival thereof within this Territory. 


SEC. 19. Every instrument required by any of the provisions of this 
chapter to be subscribed by any party, may be subscribed by the law- 
ful agent of such party. 


Miscellaneous Provisions. 


SEC. 20, Every conveyance or assignment, in writing or otherwise, 
of any estate or interest in lands, or in things in action, or of any rents 
or profits issuing therefrom, and every charge upon lands, goods or 
things in action, or upon the rents and profits thereof, made with the 
intent to hinder, delay or defraud creditors or other persons of their 
lawful suits, damages, forfeitures, debts or demands, and every bond or 
other evidence of debt given, suits commenced, decree or judgment 
suffered, with the like intent as against the persons hindered, delayed 
or defrauded, shall be void. 


Src. 21. Every grant or assignment of any existing trust in land, 
goods or things in action, unless the same shall be in writing, sub- 
scribed by the person making the same, or by his agent lawfully author- 
ized, shall be void. 


SEC. 22. Every conveyance, charge, instrument or proceeding, declared. 
‘to be void by the provisions of this chapter, as against creditors or pur- 
chasers, shall be equally void as against the heirs, successors, personal 
representatives or assigns of creditors or purchasers. 


SEC. 23. The question of fraudulent intent in all cases arising under 
the provisions of this chapter shall be deemed a question of fact, and 
not of law;_nor shall any conveyance or charge be adjudged fraudulent 
as against creditors or purchasers, solely on the ground that it was not 
founded on a valuable consideration. 


SEC. 24. The provisions of this chapter shall not be construed in 
any manner to affect or impair the title of a purchaser for a valuable 
consideration, unless it shall appear that such purchaser had previous 
notice of the fraudulent intent of his immediate grantor, or of the 
fraud rendering void the title of such grantor. 


Sec. 25. The term “lands,” as used in this chapter, shall be con- 
strued as coéxtensive in meaning with lands, tenements and heredita- 
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ments, and the terms “estate” and “interest in lands,” shall be vonal 
to embrace every. estate and interest, present and re vested and 
contingent, in lands, as above defined. 


DEC. 26. The term “conveyance,” as used in this chapter, shall be 
construed to embrace every instrument in writing, except a last. will 
and testament, whatever may be its form and by whatever name it ma 
be known in law, by which any estate or interest in lands is created, 
aliened, assigned or surrendered. , 
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CHAPTER XXXVII. 


| Of Exemptions of Real Estate. . 


SECTION 1. The homestead, consisting of a quantity of land, together 
with the dwelling-house thereon and its appurtenances, not exceeding 
in value the sum of five thousand dollars, to be selected by the owner 
thereof, shall not be subject to forced sale on execution or on any 
other final process from a court, for any debt or liability contracted 
or incurred after thirty days from the passage of this act, or if con- 
tracted or incurred at any time in any other place than in this Ter- 
ritory, l , 
Szo. 2. Such exemption shall not extend to any mechanic’s, laborer’s, 
or vendor’s lien, or to any mortgage lawfully obtained; but no mort- 
gage, sale or alienation of any kind whatever of such land by the 
owner thereof, if a married man, shall be valid without the signature 
of the wife to the same, acknowledged by her separately and apart 
from her husband; provided, that such signature and acknowledg- 
ment shall not be necessary to the validity of any mortgage upon the 
land executed before it became the homestead of the debtor, or exe- 
cuted to secure the payment of the purchase-money. 


Src. 3. Whenever any levy shall be made upon the land or tenements 
of a householder, whose homestead has not been selected and set apart, 
such householder may notify the officer at the time of making such 
levy of what he regards as his homestead, with a description thereof, 
and the remainder alone shall be subject to sale under such levy. 


Sze. 4. If the plaintiff in exccution shall be dissatisfied with the 
lands, and tenements selected and set apart as aforesaid, the matter 
shall be submitted to two appraisers, one to be selected by the plaintiff 
and the other by the defendant, who shall determine whether such land 
and tenements exceed in value the sum of five thousand dollars. If 
-the appraisers so chosen cannot agree they shall appoint a third person 
to decide between them. If they cannot agree in the choice of a third 
person, he shall be named by the officer. 


SEC. 5. If the land selected as a homestead consist of a lot contain- 
` ing twenty-five hundred square yards or less, and the appraisers shall 
certify to the officer that such lot, together with the improvements 
thereon, exceeds in value the sum of five thousand dollars, the said 
officer may proceed to sell such excess or the whole at the option of 
the defendant in execution, in the manner provided in other cases for 
the sale of real property under execution. In case the excess only is 
sold, then such proceeds shall be applied to the satisfaction of the exe- 
cution; and in case the whole amount of property is sold, five thou- 
sand dollars of the proceeds of such sale shall be paid to the defend- 
ant in execution and, the excess shall be applied to the satisfaction of 
the execution; provided, that no bid shall be received for a less sum 
than five thousand dollars. 
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Src. 6. In any case where the land selected and claimed as a home- 


stead shall exceed in extent twenty-five hundred square yards, if the: 


appraisers be of opinion that such land, together with the dwelling- 
house and its appurtenances, exceed in value the sum of five thousand 


dollars, they shall set apart a portion thereof, in a compact form, ° 


including the dwelling-house if possible, as the homestead ; such home- 
stead shall be, as near as may be, of the value of five thousand dollars, 
and the said appraisers shall cause the same to be surveyed. The 
expenses of such survey shall be chargeable om the execution and 
collected thereon. 


Src. 7. After the survey shall have been made, the officer making 
the levy may sell the property levied upon and not included in the 
survey, as in cases of other sales of real estate under execution; and 
in giving a deed for the same he may describe it according to his 
original levy, excepting therefrom, by metes and bounds, according to 
the certificate of survey, the quantity set apart as aforesaid in this 
chapter. 


Sec. 8. Before proceeding to act, the appraisers mentioned in this 
act shall be sworn by the officer to do justice between the. parties. 
Their decision shall be delivered to the officer, shall be returned by 
him with the execution, and shall be conclusive between the parties, 
and for the protection of the officer against all liability. If the value 
of the real estate or personal property, as the case may be, do not 
exceed the amount made exempt by this chapter, the cost of the pro- 
ore shall be paid by the plaintiff in execution; otherwise, by the 

efendant. 


Src. 9. The homestead and other property exempt from forced sale, 
upon the death of the head of the family, shall be set apart by the 
Probate Court for the benefit of the surviving wife and his own legiti- 
mate children, and in case of no surviving wife or his own legitimate 
children, for the next heirs at law; provided, that the exemption of a 
homestead as provided in this chapter shall not extend to unmarried 
persons, except when they have charge of minor brothers or sisters, or 
both, or brothers’ or sisters’ minor children, or a mother, or. unmarried 
sisters living in the house with them. , 


Src. 10. Nothing in this chapter shall be so construed as exempting 
any real or personal property from sales for taxes. 
Exemption of Personal Property. 


Src. 11. The following property shall be exempt from levy and sale 
under any execution, or upon any other final process of a court: 


1. All spinning-wheels, weaving-looms, with the apparatus, and 


stoves put up and kept for use in any dwelling-house ; 

2. A seat, pew, or slip occupied by such person or family in any 
house or place of public worship; 

3. All cemeteries, tombs and rights of burial, while in use as reposi- 
tories of the dead ; r 

4, All arms and accouterments kept for use; all wearing apparel of 
every person or family ; 

5. The library and school books of every individual and family, not 
exceeding one hundred and fifty dollars, and all family pictures ; 
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6. To each householder, ten goats or sheep, with their fleeces, and 
the yarn or cloth manufactured from the same; two cows, five swine, 
and provisions and fuel for the comfortable subsistence of such house- 
holder and family for six months; 

7. To each householder, all household goods, furniture and utensils, 
not exceeding in value six hundred dollars; _ 

8. The tools, implements, materials, stock, apparatus, team, vehicle, 
horses, harness, or other things to enable any person to carry on the 
profession, trade, occupation or business in which he is wholly or prin- 
cipally engaged, not exceeding in value six hundred dollars ; 

9. Qne sewing machine and one musical instrument. 

10. A sufficient quantity of hay, grain, feed and roots for properly 
keeping for three months the animals in the several subdivisions of 
this section exempted from. execution, and any chattel mortgage, bill 
of sale, or other lien created on any part of the property above described, 
except such as is mentioned in the eighth subdivision of this section, 
shall þe void, unless such mortgage, bill of sale, or lien, be signed by 
the wife of the party making such mortgage or lien (if he have one). 


Src, 12. When a levy shall be made upon property of any class or 
species which is exempt by law from execution to a specified amount 
or value, the officer levying such execution may make an inventory of 
the whole of such property belonging to the person against whom the 
execution shall be issued, and cause the same to be appraised at its 
cash value, by two disinterested freeholders of the county where the 
property may be, on oath, to be administered by him to such appraisers. 


Src, 13. Upon such inventory and appraisal being completed, the 
defendant in execution, or his authorized agent, may select from such 
inventory an amount of such property not exceeding, according to such 
appraisal, the amount or value exempted by law from execution; but 
if neither such defendant nor his agent shall appear and make such 
selection, the officer shall make the same for him. 


Szc. 14. The appraisers mentioned in the twelfth section of this 
chapter shall be entitled to fifty cents each for- their services; and six 
cents per mile for traveling, in going only, for which the plaintiff in 
the execution shall be liable to them, and the amount of their travel 
and fees shall be collected upon the execution. 


Sec. 15. Whenever the defendant in an execution shall have cows, 
_ sheep, swine, or other animals or articles, some of which are exempt 
` by law from sale on execution, and some of which are not so exempt, 
the officer may take all of such horses, cows, sheep, swine, or other 
animals or articles, into his possession, and the defendant or his author- 
ized agent may, immediately, on being notified of the levy, select so 
many thereof as are exempt by law from execution; but if the defend- 
ant be absent, or neglect to make such selection on being notified, the 


officer shall make the selection for him. 

Sxc. 16. All moneys paid to any defendant in an execution, or other 
final process of a court, under the provisions of section five of this 
chapter, shall be exempt from any execution, order, decree, or other 
process issued from any court. 
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CHAPTER XXXVIII. 


Of Attorneys and Counselors at Law. 


SECTION 1. Any white male citizen of the age ot twenty-one years, 
of good moral character, and who possesses the necessary qualifications 
of learning and ability, shall be entitled to admission as attorney 
ae counselor in all the courts of this Territory by the Supreme 

ourt. 


Sec. 2. Every applicant for admission as attorney and counselor - 
shall produce satisfactory testimonials of good moral character, and 
undergo a strict examination in open court as to his qualifications by 
one of the judges of the Supreme Court of this Territory. 


SEC. 3. If upon examination he be found duly qualified, the court 
shall admit him as attorney and counselor in all the courts of this 
Territory, and shall direct an order to be entered. to that effect upon 
its records, and that a certificate of such record be given to him by the 
clerk of the court, which certificate shall be his license. g 


SEC. 4. The District Courts of this Territory are authorized to admit 
as attorneys and counselors, in their respective courts, any white male 
citizen of the age of twenty-one years and of good moral character, 
who possesses the requisite qualifications, and similar testimonials and 
like examination as are required by the preceding section for the 
admission by the Supreme Court, and may direct their clerks to give a 
certificate of such admission, which certificate shall be his license to 
‘practice in all district and inferior courts in this Territory. [As 
amended by the laws of 1865. | 


SEC. 5. Every person on his admission shall take an oath or-affirm- 
ation to support the constitution of the United States and of the Ter- 
ritory, and to discharge the duties of attorney and counselor to the 
best of his knowledge and ability. A certificate of such oath or affirma- 
tion shall be indorsed on the license. 


Src. 6. The examination may be dispensed with in the case of a 
person who has been admitted attorney and counselor in the high- 
est courts of a sister State; his affidavit of such admission, or his 
license showing the same, shall be deemed sufficient to entitle him 
to admission. 


Src. 7. Each clerk shall keep a roll of attorneys and counselors 
of the court of which he is clerk, which shall be a record of the 
court. 


Sec. 8. Ifany person shall practice law in any court except ajustice’s 
or recorder’s court without having received a license as attorney and 
counselor, he shall be deemed. guilty of a contempt of: court, and 
punished as in other cases of contempt. Z 
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Src. 9. An attorney and counselor shall have authority: 1st. To 
bind his client in any of the steps of an action or proceeding by his 
agreement filed with the clerk or entered upon the minutes of the 
court, and not otherwise; 2d. To receive money claimed by his client 
in an action or proceeding, during the pendency thereof, or within 
one year after judgment; and upon the payment thereof, and not 
otherwise, to discharge the claim or acknowledge satisfaction of the 
j udgment. 


Sze. 10. The attorney in an action or special proceeding may be 
changed at any time before judgment or final determination, as follows: 
lst. Upon his own consent filed with the clerk, or entered upon the 
minutes; 2d. Upon the order of the court or judge thereof on the 
application of the client. 


Sec. 11. When an attorney is changed as provided in the last section, 
written notice of the change and of the substitution of a new attorney, 
or of the appearance of the party in person, shall be given to the 
adverse party; until then he shall be bound to recognize the former 
attorney. 


Suc. 12. When an attorney dies, or is removed or suspended, or 
ceases to act as such, a party to an action for whom he was acting as 
attorney shall, before any further proceeding be had against him, be 
required by the adverse party by written notice to appoint another 
attorney or to appear in person. 


SEC. 13. An attorney and counselor may be removed or suspended 
by the Supreme Court or District Court, and by no other court in the 
Territory, for either of the following causes arising after his admission 
to practice: 1st. Upon his being convicted of felony or misdemeanor, 
involving moral turpitude, in either of which cases the record of his 
conviction shall be conclusive evidence; 2d. For willful disobedience 
or violation of the order of a court requiring him to do or forbear an 
act connected with or in the course of his profession. 


SEC. 14. In case of the conviction of an attorney or counselor of a 
felony or misdemeanor, involving moral turpitude, the clerk of the 
court in which the conviction was had shall, within thirty days there- 
after, transmit to the Supreme Court a certified copy of the record of 
conviction. 

Szo: 15. The proceedings to remove or suspend an attorney and 
counselor, under the first subdivision of section thirteenth, shall be 
taken by the court, on the record, on the receipt of the certified copy 
of the record of conviction; the proceedings under the second sub- 
division of section thirteenth may be taken by the court for matters 
within its knowledge, or may be taken upon the information of 
another. 


SEC. 16. If the proceedings be upon the information of another, 
the accusation shall be in writing, and shall be presented to the 
court. | 

| 


SEC. 17. The accusation shall state the matters.charged, and shall 
be verified by the oath of the person making it, or some other per- 
son, to the effect that the charges therein contained are true. 
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SEC. 18. After receiving the accusation the court shall, if in its 

opinion the case require it, make an order requiring the accused to 

appear and answer the accusation at a specified time, in the same 

or subsequent term, and shall cause a copy of the order and of the 

accusation to be served upon the accused, within a prescribed time, 
before the day appointed in the order. TE 


Sec. 19. The accused must appear, at the time appointed in the 
order, and answer the accusation, unless, for sufficient. cause, the 
court assign another day for that purpose; if he do not appear, the 
court may proceed and determine the accusation in his absence. 


Sec. 20. The accused may answer to the accusation either by object- 
ing to the sufficiency or by denying its truth. 


SEC. 21. If he object to the sufficiency of the accusation, the objec- 
tion shall be in writing, but need not be in any specific form; it being 
sufficient if it present intelligibly the grounds of the objection. If he 
deny the truth of the accusation, the denial may be oral, and without 
oath, and shall be entered upon the minutes. - 


Sec. 22. If an objection to the sufficiency of the accusation be not 
sustained, the accused shall answer forthwith. . 


Sec. 23. If the accused plead guilty or refuse to answer the accusa- 
tion, the court shall proceed to judgment:of removal or suspension. 
If he deny the matters charged, the court shall immediately, or at 
such time as it may appoint, proceed to try the accusation. 


Sec. 24. The court may, in its discretion, order a reference to a com- 
mittee to take depositions in the matter, and to report to the court 
before proceeding to try the accusation. 


SEC. 25. Upon conviction, in cases arising under the first subdivision 
of section thirteenth, the judgment of the court shall be that the 
name of the party be stricken from the roll of attorneys and counsel- 
ors of the court, and he be precluded from practicing as such attorney 
or counselor in all the courts of this Territory; and, upon conviction, 
in cases under the second subdivision of section thirteenth, the judg- 
ment of the court may be according to the gravity of the offense 
charged — deprivation of the right to practice as attorneys or counsel- 
ors in the courts of this Territory permanently or for a limited period. 


SEC. 26. Every person admitted to practice as an attorney and coun- 
selor at law in the Supreme Court of this Territory shall, at the time 
of his admission, pay the clerk of the said court the sum of twenty 
dollars, which shall be appropriated, under the direction of the court, 
to the purchase of law books for the Territorial law library. [As 
amended by the Laws of 1865.] ~ 
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| AMENDMENTS. 


AN Aor amendatory of chapter thirty-eight, Howell Code, “Of 
Attorneys and Counselors at Law.” 

SnorroN 1. Sections four and twenty-six of said chapter are hereby 
amended to read as follows: 

§ 4. The District Courts of this Territory are authorized to admit as 
attorneys and counselors in their respective courts any white male 
citizen of the age of twenty-one years, and of good moral character, 
who passesses the requisite qualifications and similar testimonials, and 
like examination as are required by the preceding section for the 
admission by the Supreme Court, and may direct their clerks to give a 
certificate of such admission, which certificate shall be his license to 
practice in all district and inferior courts in this Territory. 
= § 26, Every person admitted to practice as an attorney and counselor 

at law in the Supreme Court of this Territory shall, at the time of his 
admission, pay the clerk of the said court the sum of twenty dollars, 
which shall be appropriated, under the direction of the court, to the 


purchase of law books for the Territorial law library. 
APPROVED December 30, 1865. 


` AN Act concerning Attorneys. 

SEOTION 1. Attorneys admitted to the Supreme Court shall pay to 
the clerk the sum of one dollar each, which shall be all the fees allowed 
and charged for the admission of such attorneys, and for placing their 


names upon the roll of attorneys of the Territory. 
| 
Szo. 2. All acts in conflict with the provisions. of this act are hereby 


repealed, 
SEC. 3. This act shall be in force from the date of its approval. 
APPROVED J anuary 25, 1871. 
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- “CHAPTER XXXIX. 


To provide for the appointment of Commissioners of Deeds for other 


States and Territories, and to repeal chapter thirty-nine of the: 


. Howell Code.* 


SEcTION 1. That the Governor is hereby authorized to name, appoint 
and commission one or more commissioners in each of the other States 
or Territories of the United States, or in the District of Columbia, as 
he may deem expedient, which commissioners shall continue in office 
for the term of four years, unless sooner removed by the Governor; 
provided, that the term of all commissioners now in office shall expire 
on the 31st day of December, A. D. 1871. Said commissioners shall 
have authority to take acknowledgment. and proof of the execution 
of any deed, mortgage or other conveyance of any land, tenements or 
hereditaments, lying and being in this Territory, and proof of heirship 
to property, any contract, letter of attorney or other writing under 
seal, to be used and recorded in this Territory, and such acknowledg- 
ment or proof, taken or made in the manner directed by the laws of 
this Territory, and certified by any one of said commissioners before 
whom the same be taken or made, under his seal, which certificate shall 
be indorsed on said deed or instrument aforesaid, shall have the same 
force and effect, and be as good and valid in law for all purposes, as if 
the same had been taken or made before any officer authorized to take 
such acknowledgment residing in this Territory. 


Src. 2. Every commissioner appointed by virtue of this act shall 
have full power and authority to administer an oath or affirmation to 
any person who shall be willing and desirous to make such oath or 
affirmation before him, and such affidavit or affirmation made before 
such commissioner shall and is hereby declared to be as good and 
effectual, to all intents and purposes, as if taken by any officer author- 
ized to administer oaths resident in this Territory; provided, that 
willful and false swearing in taking any such oath or affirmation would, 
by thé laws of the State wherein the same shall be made, be deemed a 
perjury. 

Sec. 3. Every commissioner appointed as aforesaid, before he shall 


proceed to perform any duty under and by virtue of this chapter, shall . 


take and subscribe an oath or affirmation before any officer authorized 
by law to administer oaths in the city or county in which such com- 
missioner shall reside, to well and faithfully execute and perform all 
the duties of such commissioner, under and by virtue of the laws of 
this Territory, which oath or affirmation shall be filed in the office of 
the Secretary of this Territory. 


Src. 4. It shall be the duty of the Secretary of the Territory to 
accompany each commission with a copy of this act and a blank oath 


* This act repeals chapter 39 of Howell Code, and is put in its place. 
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of office, to be properly executed and returned to him by the person 
appointed ; and he shall also, before the 31st day òf December, 1871, 
inform: by letter each of the commissioners now in office of the date 
of the ‘termination of their said office, in accordance with the pro- 
visions of this act, and the Secretary of the Territory shall be entitled 
to receive a compensation of ten dollars from each person hereafter 
appointed. and commissioned in accordance with the provisions of 


this act. 

SE. 5. Chapter thirty-nine of the “ Howell Code ” is hereby repealed. 
' SEC. 6. This act to take effect from and after its passage. 

APPROVED February 18, 1871. 
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CHAPTER XL. 


Of Notaries Public. 


SECTION 1. The Governor may appoint one or more notaries public 
in each county, who shall hold their office for four years respectively, 
unless sooner removed by the Governor. Whenever the Governor shall 
appoint a notary public, the Secretary of the Territory shall transmit 
the commission of the person so appointed to the county recorder of 
the county for which such notary was appointed, and the county 
recorder on receiving such commission shall give notice thereof to the 
person so appointed. [As amended in 1867.] ; 


Sec. 2. The person so appointed, before entering upon the duties of 
his office, and within twenty days after receiving notice of his appoint- 
ment, shall appear before some officer authorized. by law to administer 
oaths, and take and subscribe the oath prescribed by law, and shall. 
transmit the same to said recorder, who shall file the same in his office. 
[As amended in 1867. ] ; 


SEC. 3. Each notary public shall also, before entering upon the duties 
of his office, and within the time limited for filing his official oath, give 
a bond to this Territory, with one or more sureties, to be approved by 
said recorder, in the penal sum of one thousand dollars, conditioned 
that such notary shall duly and faithfully discharge the duties of his 
office, and shall file the same with said recorder. [As amended in 1867. ] 


Src. 4. Upon filing the official oath and bond as required by the two 
next preceding sections, the recorder shall deliver to the person so 
appointed the commission received by him for such person, and shall 
thereupon give notice to the Secretary of the Territory of the filing of 
such or] and bond, and of the time of filing the same. [As amended 
in 1867. : 


Src. 5. Notaries public shall have authority to take the proof and 
acknowledgments of deeds, to administer the oaths and take affidavits 
in any matter or cause pending, or to be commenced or moved’ in any 
court'of this Territory; to demand acceptance of foreign and inland 
bills of exchange, and of promissory notes, and to protest the same 
for non-acceptance or non-payment, as the case may require; and to 
exercise such other powers and duties as by the law of nations, and 
according to commercial usage, or by the laws of any other State, gov- 
ernment or country, may be performed by notariés public. 


Src. 6. In all the courts of this Territory the certificate of a notary 
public under his hand and seal of office, of official acts done by him as 
such notary, shall be received as presumptive evidence of the facts 
contained in such certificate ; but such certificate shall not be evidence 
of notice of non-acceptance or non-payment in any case in which a 
defendant shall annex to his plea or defense an affidavit denying the 
fact of having received such notice. 
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Src, 7. Whenever the office of any notary public shall become 
vacant, the records of such notary, and all papers relating to his office, 
Shall be deposited in the office of the county recorder of the proper 
county, and any notary who, on his resignation or removal from office, 
shall neglect for the space of three months to deposit such records and 
papers, and any executor or administrator of any deceased notary 
public, who shall neglect for the space of three months after his appoint- 
ment to deposit with said recorder all such records and papers as shall 
come |to his hands, shall forfeit and pay a sum not less than fifty 
dollars nor more than five hundred dollars. [As amended in 1867.] 


SEC. 8. If any person shall knowingly destroy, deface or conceal 
any records or papers belonging to the office of a notary public, he 
shall forfeit and pay a sum not exceeding five hundred dollars, and 
such persons shall also be liable to an action for damages at the suit 


of the' party injured. 


_ Sxc. 9. “Fhe county recorder of each county shall receive and safel 
keep all records and papers of notaries public directed to be deposite 
in his office; and shall give certified copies of such papers and records 
when'required, and for such copies he shall receive the same fees as 
are by law allowed to notaries public; and such copies so given by 
said recorder shall be as valid and effectual as if given by a notary 


public. [As amended in 1867.] 


Src. 10. Notaries public shall reside in the coynty for which they 
are appointed, but they may act as such notaries in any part of this 
Territory, and they shall receive for their services such fees as are 
provided by law. 
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AMENDMENTS. 


An Act Authorizing Certain Officers to Exercise the Powers of 
Notaries Public. 


SEotTion 1. That the Attorney-General and the Secretary of the 
Territory be and they are hereby authorized to exercise, in any part of 
this Territory, all of the powers of notaries public in taking acknowl- 
edgments of deeds, powers of attorney, and other papers, and admin- 


i] 


istering oaths. i i 
SEO. 2. This act shall take effect and be in force from and after its 
passage. 
APPROVED November 9, 1864. 
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Aw Act Amendatory of Chapter Forty, Howell Code, “ Of Notaries 
l ublic.” aw 


SECTION 1. That section one of said chapter forty be and the same 
is hereby amended so as to read as follows: - 


§ 1. The Governor. may appoint one or more notaries public in 
each county who shall hold their office for four years respectively, 
unless sooner removed by the Governor. Whenever the Governor shall 
appoint a notary public the Secretary of the Territory shall transmit 
the commission of the person so appointed to the county recorder of 
the county for which such notary was appointed, and the county 
recorder on receiving such commission shall give notice thereof to the 
person so appointed. 7 


SEC. 2. Section two of said chapter is hereby amended so as to rea 
as follows: E 


§ 2. The person so appointed, before entering upon the duties of 
his office, and within twenty days after receiving notice of his appoint- 
ment, shall appear before some officer authorized by law to administer 
oaths, and take and subscribe the oath prescribed by law, and shall 
transmit the same to said recorder, who shall file the same in his 
office. 


Src. 3. Section three of said chapter is hereby amended so as to read 
as follows: i 


§ 3. Each notary public shall also, before entering upon the 
duties of his office, and within the time limited for filing his official 
oath, give a bond to this Territory with one or more sureties, to be - 
approved by said recorder in the penal sum of one thousand dollars, 
- conditioned that such notary shall duly and faithfully discharge the ~ 
duties of his office, and shall file the same with said recorder. 


SEC. 4. Section four of said chapter is hereby so amended as to read 
as follows: 


§ 4. Upon filing the official oath and bond as required by the 
two next preceding sections, the recorder shall deliver to the person so 
appointed the commission received by him for such person,'and shall 
thereupon give notice to the Secretary of the Territory of the filing of 
such oath and bond, and of the time of filing the same. “ 


SEC. 5.- Section seven of said chapter is hereby so amended as to read 
as follows: 


§ 7. Whenever the office of any notary public shall become vacant - 
the records of such notary, and all papers relating to his office 
shall be deposited in the office of the county recorder of the proper 
county, and any notary who on his resignation or removal from office 
shall neglect for the space of three months to deposit such records and 
papers, and any executor or administrator of any deceased notary pub- 
lic, who shall neglect for the space of three months after, his appoint- 
ment to deposit with said recorder all such records and papers as shall 
come to his hands, shall forfeit and pay a sum not less than fifty dol- 
lars nor more than five hundred dollars. 


Sec. 6. Section nine of said chapter is hereby so amended as to read 
as follows: 
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§ 9. The county recorder of each county shall receive and safel 
keep all records and papers of notaries public directed to be deposite 
in his office; and shall give certified copies of such papers and records 
when required, and for such copies he shall receive the same fees as 
are by Jaw allowed to notaries public; and such copies so given by said 
recorder shall be as valid and effectual as if given by a notary public. 


Src.'7. That the act entitled “An act amendatory of chapter forty 
_of the Howell Code, entitled ‘Of Notaries Public,’” approved Decem- 
ber 29, 1865, be and the same is hereby repealed. 


Src. 8. That all acts and parts of acts so far as they conflict with 
the provisions of this act are hereby repealed. 
SEC. 9. That this act take effect and*be in force from and after its 
passage. 
APPROVED October 8, 1867. 
| x 
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CHAPTER XLI. 
Of Habeas Corpus. 


SECTION 1. Every person unlawfully committed, detained, confined 
or restrained of his liberty, under any pretense whatever, may prose- 
cute a writ of habeas corpus to inquire into the cause of such imprison- 
men or restraint. i i 


SEC. 2. Application for such writ shall be made by petition, signed 
either by the party for whose relief it is intended, or by some person 
in his behalf, and shall specify: 1st. That the person in whose behalf 
the writ is applied for is imprisoned or restrained of his liberty; the 
officer or person by whom he is so confined or restrained; and the 
place where,—naming all the parties, if they are known, or describing 
them if they arenot known. 2d. If the imprisonment be alleged to 
be illegal, the petition must also state in what the alleged illegality 
consists. 3d. The petition must be verified by the oath or affirmation 
of the party making the application. 


Sec. 3. Such writ of habeas corpus may be granted by the Supreme 
Court, or any judge thereof, or any District Court in term time, or by 
any judge of such courts at any time, whether in term or vacation. 


SEC. 4. Any court or judge empowered to grant any writ applied 
for under this chapter, to whom such petition might be presented, if 
it appear that the writ ought to issue, shall grant the same without 
delay. i 


SEC. 5. Such writ shall be directed to the officer or party having 
such person in custody or under restráint, commanding him to have 
the body of such person so imprisoned or detained, as it is alleged 
by petition before the court or judge, as the case may be, at such time 
as the court or judge shall direct, specifying in such writ the place 
where the petition will be heard, to do and receive what shall then and 
there be considered concerning such person, together with the time 
and cause of his detention, and have then there such writ. 


Src. 6. If such writ be directed to the sheriff or other ministerial 
officer of the court out of which said writ is issued, it shall be, delivered 
by the clerk to such officer without delay, as other writs are delivered 
for service. 


Src. 7. If such writ be directed to any officer or person other than 
is specified in the last preceding section, the same shall be delivered to 
the sheriff or his deputy, or the coroner, as the case may require, and 
shall be by him served upon such officer or person, by delivering the 
same to him without delay. . 


Src. 8. If the officer or person to whom such writ is directed cannot 
be found, or shall refuse admittance to the officer or person serving or 
delivering such writ, the same may be served or delivered by leaving it 
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at the residence of the officer or person to whom it is directed, or by 
affixing the same on some conspicuous place on the outside either of 
his dwelling-house or of the place where the party is confined or under 
restraint. 


SEC. 9. Ifthe officer or person. to whom such writ is directed refuse, 
after due service as aforesaid, to obey the same, it shall be the duty of 
the court or judge, upon affidavit, to issue an attachment against such 
person, directed to the sheriff or coroner, as the case may require, 
commanding him forthwith to apprehend such person, and bring him 
immediately before such court or judge; and, upon being so brought, 
he shall be committed to the jail of the county until he make due 
return to such writ or be otherwise legally discharged. 


Sec. 10. The officer upon whom such writ shall be duly served shall 
state in his return, plainly and unequivocally, Ist. Whether he have 
or have not the party in his custody or under his power or restraint; 
2d. If he have the party in his custody or power or under his restraint, 
he shall state the authority and cause of such imprisonment or 
restraint, setting forth the same at large; 3d. If the party be restrained 
by virtue of any writ, warrant or other written authority, a copy 
thereof shall be annexed to the return, and the original shall be pro- 
duced iand exhibited to the court or judge on the hearing of such 
return; 4th. If the officer or person upon whom such writ shall have 
been served shall have had the party in his power or custody, or under 
his restraint, any time prior or subsequent to the date of the writ of 
habeas corpus, but such officer or person has transferred such custody 
or restraint to another, the return shall state particularly at what time 
and place, for what cause, and by what authority such transfer took 
place; 5th. The return must be signed by the person making the same, 
and, except when such person shall be a sworn public officer and 
shall make such return in his official capacity, it shall be verified by 
his oath or affirmation. | 


Src. 11.. If the writ of habeas corpus be served, the person or officer 
to whom the same is directed shall also bring the body of the party in 
his custody or under his restraint, according to the command of the 
writ, except in the cases specified in the next two sections. 


Sxc,.12. Whenever, from sickness or infirmity of the person directed 
to be, produced by any writ of habeas corpus, such person cannot, 
without danger, be brought before the court or judge, the officer or 
person in whose custody or power he is may state that fact in his 
return to the writ, verifying the same by affidavit. 


Src. 13. Hf the court or judge be satisfied of the truth of such 
allegation of sickness or infirmity, and the return to the writ is other- 
wise sufficient, such court or judge may proceed to decide on such 
return, and to dispose of the matter as if such party had been pro- 
duced;on the writ, or the hearing thereof may be adjourned until such 
party can be produced. 


Sec, 14. The court or judge before whom a writ of kabeas corpus shall 
be returned shall, immediately after the return thereof, proceed to hear 
and examine the return, and such other matters as may be properly 
submitted to their hearing and consideration. 
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Sec. 15. The party brought before the court or judge, on the return 
of the writ, may deny or controvert any of the material facts or mat- - 
ters set forth in the return, or except to the sufficiency thereof, or 
allege any fact to show either that his imprisonment or detention is 
unlawful or that he is entitled to his discharge. < 


Sec. 16. Such court or judge shall thereupon proceed, in a summary 
way, to hear such allegation and proof as may be produced against 
such imprisonment or detention, or in favor of the same, and to dis- 
pose of such party as the justice of the case may require. 


SEC. 17. Such court or judge shall have full power and authority to 
require and compel the attendance of witnesses by process of subpoena 
and attachment; and to do and perform all other acts and things 
necessary to a full and fair hearing and determination of the case. 


Src. 18. If no legal cause be shown for such imprisonment or 
restraint, or for the continuation thereof, such court or judge shall 
discharge such party from the custody or restraint under which he is 
held. 


Sec. 19. It shall be the duty of such court or judge, if the time 
during which such party may be legally detained in custody has not 
expired, to remand such party, if it shall appear that he is detained in- 
custody: First. By virtue of process issued by any court or judge of 
the United States, in a case where such court or judge has exclusive 
jurisdiction ; or, Second. By virtue of the final judgment or decree of 
any competent court of criminal jurisdiction, or of any process issued 
upon such judgment or decree. 


SEC. 20. If it appear, on the return of the writ of habeas corpus, 
that the prisoner is in custody by virtue of process from any court of 
this Territory, or judge or officer thereof, such prisoner may be dis- 
charged in any one of the following- cases, subject, however, to the 
restrictions of the last preceding section: First. When the jurisdiction 
of such court or officer has been exceeded. Second. When the impris- 
onment was at first lawful, yet by some act, omission or event which 
has taken place afterward, the party has- become entitled to be dis- 
charged. - Third. When the process is defective in some matter of 
substance required by law, rendering such process void. Fourth. 
When the process, though proper in form, has been issued in a case 
not allowed by law. Fifth. When the person having the custody of 
the prisoner is not the person allowed by law to detain him. Sixth. 
Where the process is not authorized by any judgment, order or decree 
of any court, nor by any provision of law. Seventh. Where a party 
has been committed on a criminal charge without reasonable or prob- 
able cause. g 


Src. 21. If any person be committed to prison, or be in custody of 
any officer on any criminal charge, by virtue of any warrant or commit- 
ment of a justice of the peace, such person shall not be discharged 
from such imprisonment or custody on the ground of any mere defect 
of form in such warrant or commitment. 


Src. 22. If it shall appear to the court or judge, by affidavit, or 
upon hearing of the matter, or otherwise, or upon the inspection of 
the process or warrant of commitment, and such other papers in the 
proceedings as may be shown to such court or judge, that the party is 
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guilty of a criminal offense, or ought not to be discharged, such court 
or judge, although the charge be defectively or unsubstantially set 
forth in such process or warrant of commitment, shall cause the com- | 
plainant, or other necessary witnesses, to be subpoenaed to attend at 
such time as shall be ordered, to testify before such court or judge; 
and upon the examination he shall discharge such prisoner, let him to 
bail if the offense be bailable, or recommit him to custody, as may be 
just and legal. 
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SEC, 23. Whenever any person may be imprisoned or detained in 
custody on any criminal charge for want of bail, such person shall be 
entitled to a writ of habeas corpus for the purpose of giving bail, upon 
E that fact in his petition, without alleging that he is illegally 
confined. 


SEC. 24. Any judge before whom any person who has been com- 
mitted on a criminal charge may be brought on a writ of habeas corpus, 
if the same be bailable, may take a recognizance from such person as 
in other cases, and shall file the same in the proper court without 
delay.: - 

Sec, 25. If any party brought before the court or judge, on the 
return of the writ, be not entitled to his discharge, and be not bailed, 
where such bail is allowable, such court or judge shall remand him to 
the custody or place him under the restraint from which he was taken, 
r the person under whose custody or restraint he was-be legally entitled 
thereto. 


SEC. 26. In cases where any party is held under illegal restraint or 
custody, or any other person is entitled to the restraint or custody of 
such party, such judge or court may order such party to be committed 
to the restraint or custody of such person as is by law entitled 
thereto. 


l i 

SEC. 27. Until judgment be given on the return, the court or judge, 
before whom any party may be brought on such writ, may commit him 
or her to the custody of the sheriff of the county; or place him or her 
in such care, or under such custody, as his or her age or circumstances 
may require. 

SEC. 28. No writ of habeas corpus shall be dissolved for defect of 
form, if it sufficiently appear therefrom in whose custody or under 
whose restraint the party imprisoned or restrained is, the officer or 
person detaining him, and the court or judge before whom he is to be 
brought. 


SEC. 29. No person who has been discharged by the order of the 
court jor judge upon a habeas corpus issued pursuant to the provisions 
of this act, shall be again imprisoned, restrained or kept in custody 
for the same cause: 1st. If he shall have been discharged from custody 
on a criminal charge, and be afterward committed for the same offense, 
by legal order or process; or, 2d. If, after a discharge for defect of proof, 
or for any defect of the process, warrant, or commitment in a criminal 
case, the prisoner be again arrested on sufficient proof, and committed 
by legal process for the same offense. 


SEC. 30. Whenever it shall appear, by satisfactory proof or affidavit, 
to any court or judge authorized to grant a writ of habeas corpus, that 
any one is illegally held in custody, confinement or restraint, and that 
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there is good reason to believe that such person will be carried out of 
the jurisdiction of such court or judge before whom the application is 
made, or will suffer some irreparable injury before compliance with a 
writ of habeas corpus can be enforced, such court or judge may cause 
a warrant to be issued reciting the facts, and directed to the sheriff, 
coroner or constable of the county, commanding such officer to take 
such person thus held in custody, confinement or restraint, and forth- 
with bring him or her before such court or judge, to be dealt with 

according. to law. See 


SEC. 31. Such court or judge may also, if the same be deemed neces- 
sary, Insert in such warrant a command for the apprehension of the 
person charged with such illegal detention and restraint. 


SEC. 32. The officer to whom any such warrant is delivered shall 
execute the same by bringing the person or persons therein named 
before the court or judge who may have directed the issuing of such 
warrant. 


NEC. 33. The person alleged to have such party under illegal confine- 
ment or restraint may make return to such warrant as in case of a 
writ of habeas corpus, and the same may be denied, and like allegations, 
proofs and trial shall be thereon had as upon a return to a writ of 
habeas corpus. 


Sec. 34. If such party be held under illegal restraint or custody, he 
or she shall be discharged; and if not, he or she shall be restored to 
the care or custody of the person entitled thereto, or left at liberty, as 
the case may require. ; 


Src. 35. Any writ. or process authorized by this chapter may ‘be 
issued and served on the first day of the week, commonly called 
Sunday. 


e 


Src. 36. All writs, warrants, processes, and subpoenas, authorized by 
the provisions of this chapter, shall be issued by the clerk of the court, 
and, except subpoenas, sealed with the seal of such court, and shall be 
served and returned forthwith, unless the court or judge shall specify 
a particular time for any such return. 


Src. 37. All such writs and processes, when issued by order of a 
judge, shall be returned before him, and shall be there heard and 
determined. 


Src. 38. If any judge, after a proper application is made, shall refuse 
to grant an order for a writ of habeas corpus, or if the officer or person 
to whom such writ may be directed shall refuse obedience to the com- 
mand thereof, he shall forfeit and pay to the person aggrieved a sum 
not exceeding five thousand dollars, to be. recovered by an action of 
debt, in any court having cognizance thereof. 


Src. 39. Any one having in his custody or under ‘his restraint and 
power any person for whose relief a writ of habeas corpus shall have 
been duly issued, pursuant to the provisions of this chapter — who, 
with the intent to elude the service of such writ or to avoid the effect 
thereof, shall transfer such person to the custody of another, or shall 
place him or her under the power or control of another, or -shall 
conceal or exchange the place of his or her confinement or restraint, 
or shall remove him or her without the jurisdiction of such court or 
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judge — shall be deemed guilty of a misdemeanor, and fined in a sum 
not exceeding five thousand dollars. 


Sec. 40. Every person who shall knowingly aid or assist in the com- 
mission of any offense specified in the last preceding section shall be 
_ deemed guilty of a misdemeanor and punished as in the last preceding 
section mentioned. 


Sc. 41. Every person convicted of any offense under the provisions 
of the last preceding sections, in addition to the punishment therein 
mentioned, may be also imprisoned in the county jail for a term not 
exceeding twò years. 

SEC. 42. Every writ of habeas corpus issued under the provisions of 
this chapter for the purpose of inquiring into the cause of any imprison- 
ment or restraint shall be substantially in the following form: 


“In the name of the Territory of Arizona—To the sheriff of the 
county of . (orto‘A. B? ):—We command you that you have the 
body of,C. D., by you imprisoned and detained, as it is said, together 
with the time and cause of such imprisonment and detention, by what- 
soever name the said C. D. shall be called or charged, before our justices 
of our Supreme Court (or before ‘E. F., one of the justices of our 
Supreme Court,’ or as the case may be), at, etc., on, etc. (or ‘immedi- 
ately after the receipt of this writ’), to do and receive what shall then 
and there be considered concerning the said C. D. 

“ And have you then there this writ. 

“ Witness, etc.” 


SEC. 43. Such writ of habeas corpus shall not be disobeyed for any 
defect of form, but it shall be sufficient— 

1. If| the person having the custody of the prisoner be designated 
either by his name of office, if he have any, or by his own name; or, 
if both such names be unknown and uncertain, he may be described 
by an assumed appellation; and any one who may be served with the 
writ shall be deemed the person to whom it is directed, although it 
may be directed to him by a wrong name or description, or to another 

erson. | 
2. If. the person imprisoned or restrained, or who is -directed to be 
produced, be designated by name—or, if his name be uncertain or 
unknown—if he be described in any other way, so as to designate the 
person intended. 


Src. 44, Whenever, by authority of the constitution and laws of the 
United 'Statés, the privilege of the writ of habeas corpus is limited or 
suspended in certain specified cases, the petition for such writ, during 
such limitation or suspension, shall, in addition to what is required in ` 
section two of this chapter, contain a further statement—showing that 
the person so detained, confined or restrained of his liberty is not pro- 
hibited by such authority of the constitution or laws of the United 
States from applying for such writ at the time when such application 
is made. 


Sxc.45. In case of the absence, disability or interest of any judge 
authorized to act by this chapter—or there be no such judge or court 
in the county at the time such application is made—the ju ge of pro- 
bate of the proper county is hereby authorized to issue such writ of 
habeas corpus, and to proceed thereon in all respects as provided in 
this chapter. 
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AN ACT amendatory of chapter forty-one, Howell Code, “Of Habeas 
orpus.” 


SECTION 1. Section twenty-nine of said chapter is hereby amended 
to read as follows: 


§ 29. No person who has been discharged by order of the court 
or judge upon a habeas corpus, issued pursuant to the provisions of 
this chapter, shall be again imprisoned, restrained or kept in custody 
for the same cause, except in the following cases: 


ist. If he shall have been discharged from custody on a criminal 
charge, and be afterward committed for the same offense by legal order 
or process. 

ad. If, after a discharge for defect of proof, or for any defect in pro- 
cess, warrant or commitment in a criminal case, the prisoner be again 
arrested on sufficient proof, and committed by legal process for the 
same offense. 

APPROVED December 29, 1865. 
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| | CHAPTER XLII. 


Of Conveyances. 


SETON 1. Conveyances of lands, or of any estate or interest therein, 
may be made by deed, signed by the person from whom the estate or 
interest i is intended to pass, being of lawful age, or by his lawful agent 
a sotohe and acknowledged or proved and recorded as hereinafter 

irecte 


SEC. 2 A husband and wife may, by their joint deed, convey the 
real estate of the wife in like manner as she might do by her separate 
base if she were unmarried. 


“SEC. B. Every conveyance in writing whereby any real estate is con- 
veyed or may be affected, shall be acknowledged, or proved and certi- 
fied, in the manner hereinafter provided. 


SEC. 4. The proof or acknowledgment of every conveyance affecting 
any real estate shall be taken by some one of the following officers: ` 
lst. If acknowledged or proved within this territory, by some judge or 
clerk of a court having a seal, or some notary public or justice of the 
peace of the proper county ; ed. If acknowledged or proved without 
this Territory, and within the United States, by some judge or clerk 
of any court of the United States, or of any State or Territory having 
a seal, or by any commissioner appointed by the Governor of this Ter- 
ritory for that purpose; 3d. If acknowledged or proved without the 
United States, by some judge or clerk of any court of any State, king- 
dom or empire having a seal, or by any notary public therein, or by 
any minister, commissioner or consul of the United States appointed 
to reside therein. 


Src. 5. Every officer shall take the proof or acknowledgment of 
any conveyance affecting any real estate, shall grant a certificate 
thereof, and cause such certificate to be indorsed or annexed to such 
conveyance; such certificate shall be: 1st. When granted by any judge 
or clerk, under the hand of such judge or clerk; 2d. When granted by 
an officer who has a seal of office, under the hand and official seal of 
such officer. 


SEC. 6. No acknowledgment of any conveyance whereby any real 
estate is conveyed or may be affected, shall be taken, unless the person 
offering to make such acknowledgment shall be personally known to 
the officer taking the same, to be the person whose name is subscribed 
to such conveyance as a party thereto, or shall be proved to be such by 
the oath or affirmation of a credible witness. 


SEC. 7. The certificate of such acknowledgment shall state the fact 
of acknowledgment, and that the person making the same was per- 
sonally: known to the officer granting the certificate to be the person 

whose name is subscribed to the conveyance as a party thereto, or was 
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proved to be such by the oath or affirmation of a cou witness, 
whose name shall be inserted in the certificate. 


a 


Sec. 8. Such certificate shall be substantially in the following form, 
to wit: “ Territory of Arizona, county of . On this ‘day 
of , A. D. , personally appeared before me, a notary public 
(or judge ar officer, as the case may be) in and for the said county, 
A. B., known to me to be the person described in, and who executed 
the foregoing instrument, who acknowledged to me that he executed 
the same freely and voluntarily, and for the uses and purposes therein 
mentioned.” P 


SEC. 9. When the grantor is unknown to the court or officer taking 
the acknowledgment, the certificate may be in the following form, to 
wit: “ Territory of Arizona, county of . On this day of 

_ A. D. , personally appeared before me, a notary public 
(or judge or officer, as the case may be) in and for the said county, 
A. B., satisfactorily proved to me to be the person described in, and 
who executed the within conveyance, by the oath of C. D., a compe- 
tent and credible witness for that purpose, by me duly sworn, and he, 
the said A. B., acknowledged that he executed the same freely and 
voluntarily for ‘the uses and purposes therein mentioned. 


SEC. 10. The proof of the execution of any conveyance whereby any 
real estate is conveyed or may be affected shall be: 1st. By the testi- 
mony of a subscribing witness; or, 2d. When all the subscribing wit- 
nesses are dead, or cannot be had, by evidence of the handwriting of 
the party, and ‘of at least one subscribing witness, given by a credi- 
ble witness to each signature. - 


Src. 11. No proof by a subscribing witness shall be taken, unless 
such witness shall be personally known to the officer taking the proof _ 
to be the person whose name is subscribed to the conveyance as a wit- 
ness thereto, or shall be proved to be such by the oath or affirmation of 


a credible witness. 2 


Src. 12. No certificate of such proof shall be granted unless such 
subscribing witness shall prove the person whose name is subscribed 
thereto as a party is the person described in, and who has executed the 
same; that such person executed the conveyance, and that such wit- 
ness subscribed his name thereto as a witness thereof. 


Sc. 13. The certificate of such proof shall set forth the following 
matters: 1st. The fact that. sueh subscribing witness was personally 
known to the officer granting the certificate to be the person whose 
name is subscribed_to such conveyance as a witness thereto, or was 
proved to be such by oath or affirmation of a witness, whose name . 
shall be inserted in the certificate. 2d. The proof given by such wit- 
ness of the execution of such conveyance, and of the facts, that the 
person whose name is subscribed in such conveyance as a party thereto 
is the person who executed the same, and that such witness subscribed 
his name to such conveyance as a witness thereof. - 


Sc. 14. No proof by evidence of the handwriting of the eat and 
of a subscribing witness shall be taken, unless the officer taking the 
same shall be satisfied that all the subscribing-witnesses to such con- 
veyances are dead, or cannot be had to prove the execution thereof. 
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_ Sc. 15. No certificate of any such proof shall be granted, unless a 

competent and credible witness shall state on oath or affirmation that 
he personally knew the person whose name is subscribed thereto as a 
party, well knew his signature (stating his means‘of knowledge), and 
believes the name of the person subscribed thereto as a party was sub- 
scribed by such person; nor unless a competent and credible witness 
shall in like manner state that he personally knew the person whose 
name |is subscribed to such conveyance as a witness, well knew his 
signature (stating his means of knowledge), and believes the name 


subscribed thereto as a witness was thereto subscribed by such person. — 
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Src. 16. Upon the application of any grantee in any conveyance 
required by this chapter to be recorded, or by any person claiming 
under, such grantee, verified under the oath of the applicant, that 
any witness to such conveyance residing in the county where such 
application is made refuses to appear and testify touching the execu- 
tion thereof, and that such conveyance cannot be proved without his 
evidence, any officer authorized to take the acknowledgment or proof 
of such conveyance may issue a subpcena requiring such witness to 
appear before such officer and testify touching the execution thereof. 


Src. 17. Every person who, being served with a subpcena, shall, with- 
out reasonable excuse, refuse or neglect to appear, or, appearing, shall 
refuse to answer upon oath touching the matters aforesaid, shall be 
liable to the party injured in the sum of one hundred dollars, and for 
such damages as may be sustained by him on account of such neglect 
or refusal, and may also be committed to prison by the judge of some 
court of record, there to remain without bail until he shall submit to 
answer upon oath as aforesaid; but no person shall be required to 
attend who resides out of the county in which the proof is to be 
taken, nor unless his reasonable expenses shall have been first tendered 
to him. 

Src. 18. A certificate of the acknowledgment of any conveyance 
or of the proof of the execution thereof, as provided in this chapter, 
signed, by the officer taking the same, and under the seal of the officer, 
shall entitle such conveyance, with the certificate or certificates as 
aforesaid, to be recorded in the office of the recorder of any county in 
this Territory. 

SEC, 19. A married woman may convey any of her real estate by any 
conveyance thereof, executed and acknowledged by herself and her 
husband, and certified in the manner hereinafter provided, by the 


proper officer taking the acknowledgment. 
Suc. 20. No covenant expressed or implied in any such conveyance 


shall bind such married woman or her heirs, except so far as may be 
necessary effectually to convey from such married woman and her heirs, 
all her rights and interest expressed to be conveyed in such conveyance. 


SEC. 21. Any officer authorized by this chapter to take the proof or 
acknowledgment of any conveyance, whereby any real estate is conveyed 
or may be affected, may take and certify the acknowledgment of a 
married woman to any such conveyance of real estate. 


Serc. 2. No such acknowledgment shali be taken, unless such mar- 
ried woman shall be personally known to the officer taking the same 
to be the person whose name is subscribed to such conveyance as a 
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-party thereto, or shall be proved to be such by a credible witness; nor 

unless such married woman shall be made acquainted with the con- 
tents of such conveyance, and shall acknowledge on an examination, 
apart from and without the hearing of her husband, that she executed 
the same freely and voluntarily, without fear or compulsion, or undte 
influence of her husband, and that she does not wish to retract the 
execution of the same. 


a 


Src. 23. The certificate shall-be in the form heretofore given, and 
shall set forth that such married woman was personally known to the 
officer granting the same to be the person whose name is subscribed to 
such conveyance as a party thereto, or was proved to be such by a 
credible witness, whose name shall be inserted in the certificate; and 
that she was made acquainted with the contents of such conveyance, 
and acknowledged, on examination apart from and without the hear- 
ing of her husband, that she executed the same freely and voluntarily, 
without fear or compulsion, or undue influence of her husband, and 
that she does not wish to retract the execution of the same. Every 
certificate which substantially conforms to the requirements of this 
chapter shall be valid. 


SEOC. 24. Every conveyance whereby any real estate is conveyed, or 


‘ may be affected, proved or acknowledged, and certified in the. manner 


prescribed in this chapter, to operate as notice to third persons, shall 
be recorded in the office of the recorder of the county in which such 
real estate is situated, but shall be valid and binding between the par- 
ties thereto without such record. 


SEC. 25. Every such conveyance, certified and recorded in the man- 
ner prescribed in this chapter, shall, from the time of filing the same 
-with the recorder for record, impart notice to all persons of the con- 
tents thereof, and all subsequent purchasers and mortgagees shall be 
deemed to purchase with notice. ‘ - 


SEC. 26. Every conveyance of real estate within this Territory, here- 
after made, which shall not be recorded as provided in this chapter, 
shall be void as against any subsequent purchaser, in good faith and 
for a valuable consideration, of the same real estate or any portion 
thereof, where his own conveyance shall be first duly recorded. g 


SEC. 27. Every power of attorney, or other instrument in writing 
containing the power to convey any real estate as agent or attorney 
for the owner thereof, or to execute, as agent or attorney for another, 
any conveyance whereby any real estate is conveyed or may be affected, _ 
shall be acknowledged or proved, and certified and recorded as other 


_ conveyances whereby real estate is conveyed or affected are required to 


be acknowledged or proved, and certified and recorded. 


SEC. 28. No such power of attorney or other instrument, certified 
and recorded in the manner prescribed in the preceding section, shall 
be deemed to be revoked by any act of the party by whom it was 
executed, until the instrument containing such revocation shall be 
deposited for record in the same office in which the instrument con- 
taining the power is recorded. 


SEC. 29. Every conveyance or other instrument, conveying or affect- 
ing real estate, which shall be acknowledged or proved and certified, as 


— 
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koai prescribed, may, together with the certificate of acknowl- 
edgment or proof, be read in evidence without further proof. 


SEc. 30. When any such conveyance or instrument is acknowledged 
or prov ed, certified and recorded in the manner hereinafter prescribed, 
and it shall be shown to the court that such conveyance or instrument 
is lost, or not within the power of the party wishing to use the same, 
the record thereof, or the transcript of such record, certified by the 
recorder under the seal of his office, may be read in ‘evidence without 
further proof. 


Serc. 31. Neither the certificate of the acknowledgment, nor of the 
proof of any such conveyance or instrument, nor the record, nor the 
transcript of the record of such conveyance or instrument, shall be 
conclusive, but the same may be rebutted. 


DEC. 32. If the party contesting the proof of any such conveyance or 
instrument, shall make it appear that any such proof was taken upon 
the oath of an incompetent witness, neither such conveyance or instru- 
ment, nor the record thereof, shall be received in evidence until estab- 


lished by other competent proof. 


Suc. 33. If any person shall convey any real estate, by conveyance 
purporting to convey the same in fee-simple absolute, and shall not at 
the time of such conveyance have the legal estate in such real estate, 
but shall afterward acquire the same, the legal estate subsequently 
acquired shall immediately pass to the grantee, and such conveyance 
shall be valid as if such legal estate had been in the grantor at the 
time of the conveyance. 


SEC. 34. Any person sisininet title to any real estate may, notwith- 
standing there may be an adverse possession thereof, sell and convey 
his interest therein in the same manner and with the same effect as if 
he was in actual possession thereof. 


Src. 35. The term “real estate,” as used in this chapter, shall be | 
construed as co-extensive in meaning with lands, tenements, and here- 
ditaments. 


SEC. 36. The term “conveyance,” as used in this chapter, shall be 
constr ued to embrace every instrument in writing by which any real 
estate or interest in real estate is created, aliened, mortgaged or assigned, 
except wills, leases for a term not exceeding one year, executory con- 
tracts for the sale or purchase of lands, and powers of attorney. 


Suc. 37. Any mortgage that has been or may hereafter be recorded 
may | be discharged by an entry in the margin of the record thereof, 
signed by the mor tgagee or his personal representative or assignee, 
acknowledging the satisfaction of the mortgage, in the presence of the 
recorder or his deputy, who shall subscribe the same as a witness, and 
such entry shall have the same effect as a deed of release duly acknowl- 
edged and recorded. 


SEc.:38. Any mortgage shall also be discharged upon the record 
thereof by the recorder in whose custody it shall be, whenever there 
shall be presented to him a certificate executed by the mortgagee, his 
per sonal representative or assignee, acknowledged, or proved and 
oa as hereinbefore to entitle conveyances to be recorded, specify- 
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ing that.such mortgage has been paid, or otherwise satisfied and dis- 
charged. 

Src. 39. Every such certificate, and the proof or acknowledgment 
thereof, shall be recorded at full length, and a reference shall be made 
to the book containing such record, in the minutes of the discharge of 
such mortgage, made by the recorder upon the record thereof. 


Src. 40. If any mortgagee, or his personal representatives or assignee, 
as the case may be, after a full performance of the conditions of the 
mortgage, whether before or after a breach thereof, shall, for the space 
of seven days after being thereto requested, and after tender of his 
reasonable charges, refuse or neglect to execute and acknowledge a 
certificate of discharge or release thereof, he shall be liable to the mort- 
gagor, his heirs or assigns, in the sum of one hundred dollars, and also 
or all actual damages occasioned by such neglect or refusal. a 

Src. 41. All instruments in writing heretofore executed, conveying, 
or purporting to convey, any real estate within this Territory, without 
regard to their form, or the manner of executing the same, may be 
recorded by the recorder of the proper county in a separate book to be 
provided by him for that purpose, and, when so recorded, the record 
shall be evidence of the contents thereof, the same as is provided for 
conveyances executed in accordance with the provisions of this chapter. 
The provisions of section twenty-six shall not apply to the conveyances 
mentioned in this section, but the same shall have priority according 
to their respective dates, and not the date of their record, and shall be 
notice to all persons interested ; provided, that the instruments of con- 
veyance in this section named shall be recorded within one year from 
the time this chapter takes effect as a law. ` 


SEC. 42. Any deed executed by any sheriff, commissioner or other 
public officer, in any judicial proceedings, or by notice of any pro- 
vision of law, upon being acknowledged by such sheriff, commissioner or 
- other public officer, may be recorded, and shall have the same force and 
effect as if executed and acknowledged by any private person. 

SEC. 43. Any person owning any real estate within this Territory, or 
interest therein, may, by deed, convey the same to his. legitimate child 
or children, and natural child or children, or his child or children by. 
adoption, and to the issue of such child or children during their natural 
lives, whether such issue be begotten and born before the date of such 
conveyance or afterward, and in such conveyance may inhibit the alien- 
ation of such estate during the natural lives of such child or children 
and of such issue. The estate so conveyed shall vest in the persons 
therein named or described, in accordance with the conditions of such 
conveyance, and shall not be liable for any debts contracted .or liabil- 
ities incurred by the grantor, after the date of such conveyance. 


DEC. 44, All deeds or other conveyances heretofore recorded in the - 
office of any Probate Court of this Territory, may be transcribed from: 
the records of such court by the county recorder, and all records of 
conveyance of lands within this Territory heretofore recorded in the - 
Territory of New Mexico, or in the Republic of Mexico, upon being 
properly certified by the officer having charge of such records, may be - 
recorded by the county recorder of the proper county. Such records 
shall be made in the book provided in section forty-one of this chapter, 
and when so made shall have the same force and effect as other con- 
veyances provided for in said section forty-one. 
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CHAPTER XLIII. 


Of Forcible Entry and Detainer. 


SECTION 1. No person shall make any entry into lands, tenements or 
other | possessions, .but in cases where entry is given by law;: and 
in such cases he shall not enter with force, but only in a peaceable 
` manner. - 


= Sec. 2. When any forcible entry shall be made, or when an entry 

shall be made in a peaceable manner, and the possession shall be unlaw- 
fully held by force, the person entitled to the premises may be restored 
to the possession thereof, in the manner hereinafter provided. 


Src. 3. The person entitled to the possession of the premises, his 
agent or attorney, may make complaint in writing and on oath, and 
deliver the same to a District Court commissioner, or a judge of the 
District Court or judge of probate for the county, setting forth that 
the person complained of is in possession of the lands or tenements 
in question, describing them, and that he entered into the same 
- with force, or that he unlawfully holds the same by force, as the 


case may be. 
| 


SEC. 4. Upon receiving such complaint, the officer to whom the same 
is delivered shall issue his warrant, directed to the sheriff or any con- 
stable of the same county, commanding him to apprehend the person 
named in such complaint, and to bring him forthwith before such 
officer to answer such complaint; or such officer may, at the option 
of the complainant, issue a summons against the defendant as herein- 
after provided, in cases of tenants holding over after the expiration of 
their term, and the same proceedings may be thereupon had as in case 
of a tenant holding over after the expiration of his lease. 


Sec, 5. The sheriff or constable to whom any such warrant shall be 
delivered shall execute the same by arresting the defendant and bring- 
ing him forthwith before the officer issuing such warrant, and shall 
thereupon notify the complainant of such arrest. 


Sec, 6. Upon the defendant being brought before such officer 
on such warrant, he may plead not guilty to the complaint, or if 
he neglect or refuse to plead thereto, such officer shall enter such 
plea for him. 


Sec. 7. On such issue being joined, the officer ees the warrant 
shall possess all the power necessary for the trial and determination 
thereof, and shall proceed to hear and determine the same; and for 
that purpose may issue subpoenas for witnesses, and compel their 
attendance in like manner as justices of the peace are authorized to do 
in cases within their jurisdiction. 

Sec. 8. If, before proceeding to the trial of such issue, either the 
complainant or the defendant shall request that the same be tried by 


| 
| 


E 
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a jury, such jury shall be selected and summoned, and the same pro- 
ceedings shall be had in all respects as upon the trial of a cause by à 
jury in a justice’s court, except that the sheriff, if present, may perform 
the same duties in the selecting, summoning and keeping of the jury - 
in such case as constables are authorized to perform in cases in 
justices’ courts, and the venire shall be directed to the sheriff or any 
constable of the county. 


Sec. 9. If such defendant shall be convicted upon a trial before 
such officer, or by the verdict of such jury, or upon a plea of guilty to 
such complaint, the officer who issued the warrant shall thereupon 
enter a judgment that the complainant have restitution of the premises ; 
and shall tax the costs and expenses of the complainant: 


Src. 10. The court shall thereupon issue a precept commanding the 
sheriff or any constable of the county to cause the complainant to be 
restored and put into full possession of said premises; and shall also 
in the same precept, or in a separate execution, direct the costs and 
expenses so taxed to be levied and collected of the defendant, in the’ 
same manner as costs are or may be collected on judgments before 
justices of the peace in personal actions. i 


A 


Src. 11. If the complainant shall fail to prosecute his complaint, or 
ifon such trial the defendant- shall be found not guilty, judgment 
shall be rendered for the defendant for his costs, which shall be taxed 
and collected of the complainant in the same manner hereinbefore. 
provided for the collection of costs in favor of a complainant recover- ` 
ing judgment. 


A 


Summary Proceedings to recover the Possession of Land in other , 
Cases. 


Suc. 12. The person entitled to any premises may recover possession. 
thereof in the manner hereinafter provided in the following cases: 


1. When any person shall hold over any lands or tenements after the 
time for which they are demised or let to him, or to the person under 
whom he holds, or contrary to the conditions or covenants of any lease 
' or agreement under which he holds; 

2. When any rent shall have become due on any such lease or 
agreement, and the tenant or person in possession shallthaye neglected 
or refused for fourteen days after demand of the possession made in 
ee to deliver up possession of the premises, or pay the rent so 

ue; Yon é 

3. When any person shall continue in possession of any premises, 
sold by virtue of any mortgage or execution, after the expiration of 
the time limited by law for the redemption of such premises; 

4. When any tenant at will or by sufferance shall hold over after 
the determfnation of his estate by a notice to quit, to be served ten 
days previously. 


SEC. 13. In the cases specified in the preceding section, the person 
entitled to the possession of the premises, his agent or attorney, may 
make complaint, in writing and on oath, and deliver the same to a 
District Court commissioner, or judge of the District Court, or judge 
of probate for the county, setting forth that the person complained of 
is in possession of the lands or tenements in question, describing them, 
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| i 
and that such person holds the same unlawfully and against the rights 
of the complainant. 


SEC. 14. Upon receiving such complaint, the officer to whom the 
same is delivered shall issue a summons directed to the sheriff or any 
constable of the same county, commanding him to summon the 
defendant to be and appear before such officer at a time and place 
therein to be specified, not less than three nor more than six days 
from -the issuing thereof, to answer such complaint. 


SEc. 15. The officer to whom such summons shall be delivered shall 
serve the same, at least two days before the return day thereof, by’ 
reading the same to the defendant, if to be found within the county, 
and delivering to him a copy thereof, if required, or by leaving a true 
copy thereof, certified by him, at the usual place of abode of such 
defendant, with some person of suitable age, to whom he shall explain 
the contents thereof. 


SEC. 16. Upon the return of such summons, if the same be returned 
duly served, and the defendant appear, such defendant may plead not 
guilty to the complaint; or if he neglect or refuse to plead thereto, 
such officer shall enter such plea for him, and such issue shall be tried 
and judgment shall be rendered, and the same proceedings shall be had 
thereon in all respects, and the costs shall be taxed and collected in 
the same manner, as in cases of forcible entry or detainer, and with 
the like effect. 


Src. 17. If the defendant fail to appear on the return of such sum- 
mons, and the same be returned duly served, the officer issuing such- 
summons may, in his discretion, adjourn the hearing not more than 
six days from the return of such summons, and on the day to which 
the hearing shall be adjourned, if the defendant appear, the same pro- 
ceedings shall be had as if he had appeared at the return of the 
summons. 


SEO. 18. If the defendant fail to appear on the return of the sum- 
mons, and there be no adjournment, or if the defendant fail to appear 
on the day to which the hearing may be adjourned, the officer shall 
note such failure in the minutes of his proceedings, and proceed to 
hear the complaint and to inquire into the truth thereof; and if such 
officer shall be satisfied that such complaint is true, and that the com- 
plainant is entitled to restitution of the premises, he shall render 
judgment accordingly, and tax the costs for the complainant, and issue 
a writ of restitution and process for the collection of the costs as in 


other cases, and with the like effect. 

Sec. 19. After an issue shall be joined upon any complaint in pur- 
suance of the provisions of this chapter, the hearing may be adjourned, 
from time to time, as may be necessary, upon sufficient cause being 


shown, not exceeding thirty days in all. e 


Sec. 20. If such hearing be adjourned on the application of a 
defendant proceeded against by warrant for a forcible entry or forcible 
detainer, and the complainant shall not consent thereto, such defend- 
ant shall continue, during the time of the adjournment, in the custody 
of the sheriff or constable, unless he shall give bond to the complain- 
ant in the penal sum of fifty dollars, with sufficient surety to be 
approved by the officer issuing the warrant, conditioned to pay all such 
costs as shall be awarded against him in such cause. 
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Sec. 21. No restitution shall be made under the provisions of this 
chapter, of any lands or tenements of which the party complained of, 
or his ancestors or those under whom he holds the premises, shall have 
been in the quiet possession thereof for three years next before the 
filing of the complaint, unless his estate therein be ended. i 


Src. 22. The officer before whom any proceedings shall be had for 
recovering the possession of lands in pursuance of this chapter shall 
possess all the necessary powers for issuing subpæœnas, and compellin 
the attendance of witnesses, and enforcing obedience to all orders an 
process lawfully made or issued by him. 


SEc. 23. Every person summoned as a juror, or subpoenaed as a 
witness, who shall not appear, or, appearing, shall refuse to serve or 
testify in any cause prosecuted by virtue of this chapter, shall forfeit 
and pay for every such refusal, unless some reasonable excuse be shown, 
such fine, not exceeding ten dollars, as the officer before whom the pro- 
ceedings are instituted shall think proper to impose; and such officer 
is authorized and required to issue an execution for the collection 
thereof, directed to the sheriff or any constable of the county, in the. 
same manner and with the like effect as justices of the peace are 
authorized to do in cases of similar fines imposed by them. 


Src. 24. The complainant, obtaining restitution of any premises 
under the provisions of this chapter, shall be entitled to an action 
against the defendant, and may recover treble damages from the time 
of the forcible entry or forcible detainer, or of the notice to quit or 
demand of possession, as the case may be; and all other damages to 
which he may be entitled. 


Szo. 25. Hither party conceiving himself aggrieved by the deter- 
mination or judgment of the commissioner or judge, made or rendered 
under the provisions of this chapter, may appeal therefrom to the Dis- 
trict Court for the same county, within the same time, in the same 
manner, and a return may be compelled, and the same proceedings 
shall be thereupon had, as near as may be, and with the like effect, as 
in cases of appeals from judgments rendered before justices of the 
peace, and costs shall be awarded and collected in the District Court 
in the same manner. But before any appeal by a defendant shall be 
allowed, he shall, in addition to the usual recognizance, make and 
execute to the complainant a bond, in the penalty to be fixed by the 
judge or commissioner, not less than twice the amount of the annual 
rent of the premises in dispute, with good and sufficient sureties, 
who shall justify and also be approved by said judge or commissioner, 
conditioned that if the complainant obtain restitution of said premises 
in said suit, the said defendant will forthwith pay all the rent due or 
to become due the complainant for the premises described in the com- 
plaint, up to the time said complainant shall obtain possession thereof, 
together with costs of suit in prosecuting said complaint and obtain- 
ing restitution of said premises; which bond shall be delivered to said 
complainant or his agent or attorney; and if the complainant obtain 
restitution of said premises, he may, at his election, sue and recover 
on said bond, or bring his action against the defendant, under section 
twenty-four of this chapter. 


Src. 26. No writ of restitution shall be issued under the provisions 
of this chapter, until the expiration of five days after the entry of 
47 . 
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judgment of restitution; and, in case of an appeal within“that time, 
no writ of restitution shall issue until such appeal be determined in 
the District Court. 


Src. 27. If, upon the trial of an appeal in the District Court, judg- 
ment be rendered in favor of the complainant, upon delivering a certi- 
fied copy of the entry thereof to the officer before whom the proceed- 
ings were commenced, he shall issue his precept for restoring to the 
complainant the possession of the premises in the manner hereinbefore 
provided. 

| 


SEc. 28. On the trial of any cause under the provisions of this 
chapter, it shall be competent for the jury or officer before whom such 
trial may be had, to find the defendant guilty of forcibly or unlawfully 
holding over or detaining the premises described in the complaint, or 
any part thereof, and judgment may thereupon be rendered in accord- 


e 


ance with such finding. 


Sxc, 29. In all proceedings under this chapter it shall be deemed a 
sufficient description of the premises claimed to describe them as con- 
tained in any instrument in writing purporting to convey the same, 
and further alleging that they are the same premises now in possession 
of the party complained of. - 


SEC. 30. The following, or equivalent forms, may be used in pro- 


ceedings under this chapter, to wit: 
l 


| 
TERRITORY OF ARIZONA, COUNTY OF 


To the sherif or any constable of the county aforesaid : 


Whereas, A. B., of the county of , hath exhibited unto 
me, a` for said County, a complaint against C. D., of the 
county of , for that the said C. D., of the county of 

| ,on the day of , A.D. , at the county of 


| , (here insert the substance of the complaint with suf- . 


ficient certainty); you are therefore commanded to summon the said 
©. D., if he be found in your county, to be and appear before me at 
my office (or stating the place) on the day of , A. D., , 
then and there to make answer unto the complaint aforesaid. 

Given under my hand and seal, this. + day of , i 

A, D. . 
! E. F., 
Writ of Restitution. 

TERRITORY OF ARIZONA, COUNTY OF : 

To the sherif or any constable of the county aforesaid : 


Whereas, A. B., of the county of , at a court of inquiry of 
an unlawful or forcible entry, or unlawful detainer (as the case may 
be), held at my office (or state the place) in the county aforesaid, on 
the day of , A. D. , before me, a , by the 
consideration of the court, hath recovered judgment against C. D., to 
have restitution of (here describe the premises, as in the complaint;) 


| 
| 


a“ 
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you are therefore commanded that, taking with you the force of the 
county, if necessary, you cause the said ©. D. to be immediately 
removed from the aforesaid premises, and the said A. B. to have peace- 
able restitution of the same; and you are also commanded that, of the 
goods and chattels of the said C. D., within said county, you cause to 
be made the sum of dollars for the said plaintiff, together with 
the costs of suit indorsed thereon, and make return hereof within 
thirty days from this date. . : 
i a aca my hand, this day of , l 


E. F., 


| 
| 
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_ > CHAPTER XLIV. 
Of Judicial Districts, Assignment of Judges, and Terms of Court. 


SECTION 1. The county of Pima shall constitute the first judicial 
- district, and the Honorable William T. Howell, Associate Justice of 
the Supreme Court for the Territory of Arizona, is hereby assigned to 
hold the courts therein: 

SEC. 2. The counties of Yuma and Mohave shall constitute the 
second judicial district, and the Honorable Joseph P. Allyn, Associate 
Justice of the Supreme Court for the Territory of Arizona, is hereby 
assigned to hold the courts therein. 


Szc, 3. The county of Yavapai shall constitute the third judicial 
district, and the Honorable William F. Turner, Chief Justice of the 
Supreme Court for the Territory of Arizona, is hereby assigned to hold 
the courts-therein. 


Src. 4. Repealed by the laws of 1865. 
Sxc, 5. Repealed by the laws of 1865. 
Suc. 6. Repealed by the laws of 1865. 


AMENDMENTS. 


| : 
An Act to fix the time of holding the terms of the Supreme and 
District Courts. 


SECTION 1. Repealed. 


Src. 2.* The terms of the District Courts shall be held as follows: 
In the county of Pima, on the first Monday in March and the third 
Monday in August. In the county of Yuma, on the first Monday in 
April and the third Monday in September. In the county of Yavapai, 
on the first Monday in May and the third Monday in October. In the 
county of Mohave, on the fourth Monday in May and the first Monday 
in September. In the county of Pah-Ute, on the second Monday in 
August. 

SEC. 3. All writs, process, and other proceedings heretofore issued 
and pending in said courts respectively, shall be returnable to and 

+ This section has been repealed, but has been retained to explain the authority of the district 


judge of the second judicial district to appoint clerks in the counties of his district, as provided 
in the next section. 
j 


[i 
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continued in said courts at the terms fixed by this act, arid shall be 
proceeded with and have the same force and effect as if they were made 
returnable thereto. The district judge in and for the second judicial 
district is hereby authorized and required to appoint clerks of such 
court, to reside, one in Yuma county, one in Mohave county, and one 
in Pah-Ute county, who shall each give the bonds required by law. 


Suc. 4. Whenever a district judge has been or shall be appointed to 
fill a vac ancy in this Territory, he is hereby assigned to the district of 
the judge in whose place he has been appointed. 


Sec. 5. That section seven of chapter forty-five of the Howell Code, 
entitled “Of Courts of Justice in general and their Jurisdiction,” and 
sections four, five and six of chapter forty-four, entitled “ Of Judicial 
Districts, Assignment of Judges and terms of Court,” are hereby 
repealed, and all acts and parts of acts inconsistent with this act. 


Src. 6. This act shall take effect and be in force from and after its 
passage. 
APPROVED December 30, 1865. 


AN ACT fixing the time of holding the District Court for the Second 
Judicial District, in the County of Mohave. 


SECTION 1. There shall be held in the county of Mohave, at the seat 
of justice of said county, in each year, one term of the District Court 
for the second judicial district; said term to commence on thé first 
Monday in May of each year. 


SEC. 2. All processes returnable at any other time in said court, are 
hereby made returnable at the time specified in this act. 


Src. 3. All acts and parts of acts in a conflict with the provisions of 
_ this act are hereby repealed. 


Sec. 4. This act shall take effect and be in force from and after its 
passage. 


APPROVED December 15, 1868. 


AN Act fixing the terms for holding the District Courts. 


SECTION 1. The District Courts in the several counties of the Terri- 
tory shall be held as follows, to wit: 

In the county of Pima, on the first Mondays of March and October 
of each year. 

In the county of Yuma, on the third Monday in March and the first 
Monday in November of each year. 

In the county of Yavapai, on the third Mondays in June and Novem- 
ber of each year. 


SEC. 2. Special terms of the District Court may be held in any county 
of this Territory for the trial of criminal causes and the transaction of | 
criminal business generally, where it shall be represented to the presid- 
: Ing judge, by the district attorney prosecuting for the proper county, 
that the interest of public justice in his judgment demands it. Such 
special terms shall be held upon notice for that purpose, to be published 


i 
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in some newspaper printed in said Territory and of general circulation 
therein, for a period of not less than twenty days, to be given by the 
clerk of such court under the direction of the presiding judge. 


Src. 3. This act shall take effect and be in force from and after its 


passage. 
APPROVED January 27, 1871. 


| AN Act to establish the terms of the Supreme Court. 


SECTION 1. That the session of the Supreme Court for the year one 
. thousand eight hundred and seventy-two shall be begun and held at 
the seat of government on the second Monday in January, instead of 
the first Wednesday after the meeting of the legislature, as now required 
by law,.and that all process and proceeding now pending in, or return- 
able to, said court on the first Wednesday after the meeting of the leg- 

‘islature, shall be returnable to and proceeded with at the term of said 
= court hereby established, in a like manner, and with the same force 

_and effect as:the same would have been on the first Wednesday after 
the meeting of the legislature. 


Src. 2. That the session of the Supreme Court shall hereafter in 
each and every year be held at the seat of government, commencing on 
the second Monday in January in each year. 


SEC. 8. All acts and parts of acts in conflict with the provisions of 
this act are hereby repealed. 
Src. 4. This act shall take effect and be in force from and after its 
passage. 
APPROVED February 17, 1871. 


AN Aor providing for the holding of District Courts in Maricopa 
| County. 


SECTION 1. The county of Maricopa is hereby made a part of the 
third judicial district of this Territory; and the judge of said district 
is hereby directed and required to hold a term of the District Court, 
at the county seat of said county, on the first Monday in September, 
in the year-1871, and thereafter he shall hold two terms of the Dis- 
trict Court in said county in each year, one to commence on the first 
Monday in May, and one to commence on the first Monday in Sep- 
tember, 


Szc. 2. All acts and parts of acts in conflict with this act are hereby 
repealed. 
Src. 3. This act shall take effect and be in force from and after its 
passage. + 
APPROVED February 18, 1871. 
| 
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CHAPTER XLV. 


cd 


Of Courts of Justice in General, and their Jurisdiction. 


PART I. 


SEcTION 1. The following shall be the courts of justice for this 
Territory: 


1. The Supreme Court. 

2. The District Court. 

3. The Probate Court. 

4. The Justices’ Courts, and 

s Such other courts of a police character as may be established 
by law. i 


PART II. 


Src. 2. The Supreme Court of this Territory shall consist of the 
judges appointed for the Territory by the President of the United 
States, and, in addition to the powers conferred upon them by the 
constitution and laws of the United States, they are hereby invested 
with full powers to discharge all the duties required of them by the 
laws of this Territory. 


rd 


1 


T he Supreme Court. 


SEC. 3. The Supreme Court shall have appellate jurisdiction in all 
cases where the matter in dispute exceeds one hundred dollars, when 
the legality of any tax, toll or impost, or municipal fine is in question, 
and in all criminal cases amounting to felony, or questions of law alone. 


Src. 4. The Supreme Court shall have jurisdiction to review upon 
appeal, or other proceedings provided by law: 


1st. A judgment in an action or proceeding commenced in the Dis- 
trict Courts, when the matter in dispute exceeds two hundred dollars, 
or when the possession of land or tenements is in controversy, or 
brought into that court from another court, and to review, upon the 
appeal from such judgment, any intermediate order involving the 
merits and necessarily affecting the judgment. s 

2d. An order, granting or refusing a new trial, sustaining or overrul- 
ing a demurrer, or affecting a substantial right in an action or pro- 
ceeding. 


Sec. 5. This court, and each of the justices thereof, shall have 
power to issue all writs necessary or proper to the complete exercise of 
the powers conferred by law, and by this and other statutes. The 
judges of said court, at chambers during vacation, may also hear and 
determine on appeal writs of mandamus, certiorari, and quo warranto. 


i 
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SEC. 6. This court may reverse, affirm or modify the judgment or 
orderjappealed from, as to any or all of the parties, and may if neces- 
sary or proper order a new trial. When the judgment or order is 
reversed or modified, this court may make complete restitution of all 
property and rights lost by the erroneous judgment or order. 


SEC. 7. Repealed by the laws of 1865. 


SEC. 8. The presence of two justices shall be necessary for the trans- 
action of business, and the concurrence of two justices shall be neces- 
sary to pronounce a judgment. If two do not concur the case shall 
be reheard. 


| 

SEG. 9. If a room in which to hold the court be not provided by the 
Territory; together with attendance, fuel, lights, and stationery, suit- 
able and sufficient for the transaction of business, the court may direct 
the sheriff of the county in which it is held to provide such room, 
attendance, fuel, lights, and stationery, and the expense thereof shall 
be paid out of the Territorial treasury. 


Sec. 10: The record of the proceedings kept by the clerk thereof 
shall be read, corrected and signed by the presiding judge. 


| 
| 
| ` PART III. 
Jt 
| 
| 


5 Of the District Courts. 


| 
NEG. 11. There shall be three District Courts in this Territory, to be 
established by law ; and a judge of the Supreme Court shall be assigned 
to and hold the courts in each of such districts. 


7 SEC. 12. In addition to the jurisdiction of the District Courts, as 
conferred by the constitution and laws of the United States, their 
jurisdiction shall be of two kinds. First, original; second, appellate. 


Szo. 13. Their original jurisdiction shall extend to all civil cases 
where the amount exceeds one hundred dollars, exclusive of interest. 
And to all criminal cases not otherwise provided for. In cases involv- 
ing the title or possession of real property, and in all issues of fact 
joined in a Probate Court and brought into this court as provided by 
law, their jurisdiction shall be unlimited. 


SEC. 14° The appellate jurisdiction of these courts shall extend to 
hearing upon appeal: 

1. All actions from courts of justice of the peace which shall be 
returned therein agreeably to law. 

2. An order or judgment of the Probate Court in the cases pre- 
scribed by statute. 

3. To issue writs of certiorari to inferior courts, boards or officers, 
to compel a return of their proceedings, to examine or try the same, 
and render any judgment or make any order thereon necessary for the 
furtherance of justice; and to issue writs of prohibition or other 
remedial writs necessary to carry out the powers contained in this sub- 
division. 

4. 'To establish such orders and rules of practice as shall be necessary 
to enforce the provisions of, and conduct the proceedings under, the 
preceding subdivisions. 

5. An order or judgment of a Probate Court in the cases prescribed 
by statute.. 
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Src. 15. These courts, and the judges thereof, shall have power to 
issue all writs necessary or proper to the complete exercise of the 
power conferred upon them by this and other statutes. * 


Src. 16. The terms shall be held at the county seats of the several 
counties; if a room for holding the court be not provided by the 
county, together with attendants, fuel, lights and stationery, suitable 
and sufficient for the transaction of business, the court may direct the 
sheriff to provide such room, attendants, fuel, lights and stationery, 
and the expenses thereof shall be a county charge. 


Src. 17. The terms shall be held until the business of the term is 
fully disposed of, or until the day fixed for the commencement of some 
other term in the district, and may be adjourned from time to time in 
the discretion of the court. 


Src. 18. The district judges shall, at all reasonable times, when not 
engaged in holding courts, transact such business at their chambers as 
may be done out of court, at chambers: they may try and determine 
writs of mandamus, certiorari and quo warranto ; hear and dispose of 
` all applications for new trials, orders and writs which are usually 
granted in the first instance, upon an ex parte application, and may, 
in their discretion, also hear applications to discharge such erders and 
writs. [As amended by the laws of 1868.] 


Szo. 19, A district judge may hold a term in any judicial district in - 
this Territory upon the request of the judge of the district in which 
such term is to be held; and when, by reason of sickness or absence 
from the Territory, or from any other cause, a term cannot be held in 
a district by the judge thereof, a certificate of that fact shall be trans- 
mitted by the clerk to the Governor, who shall thereupon direct some 
other district judge to hold such term. It shall be the duty of the 
judge thus directed to hold such term. 


Sec. 20. Each District Court shall have power to make rules not 
inconsistent with the laws of this Territory, for its own government 
and the government of its officers, but such rules shall not be in force 
until thirty days after their adoption and publication; and no/rule 
shall be made imposing any tax or charge upon any legal proceeding, 
or making an allowance to any officer for services. 


SEC. 21. The said District Courts, in addition to the powers con- 
ferred by statute, shall have power to proceed according to the course 
of the common law. 


Sec. 22. All judges of courts of record, and the clerks and deput 
clerks of the same, all notaries-public and justices of the peace, shall 
have power to administer all oaths required to be administered or 
taken under any law of this Territory; and all other officers or per- 
sons shall have power to administer such oaths as may be required by 
law of them, or appertain to the duties of their office or the trust.con- 
ferred upon them. l 


SEC. 23. The judges of the Supreme Court and the judges of each 
District Court shall have power to appoint a clerk for their respective 
courts, which shall be in writing, signed by them, and filed in the 
office of the clerk so appointed, or by an order for that purpose entered 
on the record of the court; and any clerk so appointed may be removed 
by the judgés or judge so appointing him at their pleasure. 

48 
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Probate Court and Courts of Justice of the Peace. 


SEO. 24. The Probate Court and courts of justice of the peace shall 
possess such jurisdiction as shall be conferred on them by law. - 


| 
i 


| Seals of Courts of Justice. 
Sro. 25. Each of the following courts, and no other, shall have a 


seal: | 
lst. The Supreme Court; 
2d. The District Courts; and 


3d. The Probate Courts. 


Sec. 26. The judges of said courts may devise their seals or adopt 
the same now in use; and whenever, from any cause, any such court 
is without a seal, the clerk of such court may use his private seal 
wheneyer a seal is required, and the clerk of each court shall keep the 
seal thereof. l 


SEC. 27. The seal of the court need not be affixed to any proceedings 
therein, except : 

1st. 'To a summons or writ ; 

2d. To the proof of a will or the appointment of an executor, 
administrator or guardian ; 

3d. To the authentication of a copy of a record, or other proceed- 
ings of a court or officer thereof for the purpose of record or evidence 
in another court or place. | 

SEC. 28. The seal may be affixed by impressing it on the paper, or 
on a substance attached to the paper, and capable of receiving the 
impression. 


SEC. 29. The, record of proceedings in each District and Probate 
Court; shall be kept by the clerk thereof, and from time to time read 
“in open court, corrected, and signed by the judge. 


wd 


Src. 30. The Supreme Court and each District Court may appoint 
a commissioner, who shall have the power of a judge at chambers, so 
far and under such regulations and restrictions as the Supreme Court 
shall by rule prescribe; and until the Supreme Court shall by rule 
prescribe such powers, the said commissioner shall possess and exer- 
cise the powers of a judge at chambers as to habeas corpus and all 
orders, writs and injunctions, except that he shall not make any final 
determination except upon writs of habeas corpus. 
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AMENDMENTS. ’ 
AN Act conferring J eee all Mining cases on the District 
a ourt. 

SECTION 1. The District Courts of said Territory shall have exclu- 
sive original jurisdiction of all suits and proceedings relating to mines 
and mineral and auxiliary lands, and the registry and denouncement 
of the same, and all the jurisdiction, power and authority conferred 
upon the Probate Courts and probate judges by chapter fifty of the 
Howell Code, entitled “ Of the registry and government of mines and 
mineral deposits,” or otherwise, are hereby conferred upon the District 
Courts and district judges respectively. . l 

SEC. 2. That section two of title one of said chapter is hereby 
repealed, and also all the other provisions of said chapter conferring 
jurisdiction upon the Probate Courts and probate judges, over suits 
and proceedings relating to mines, mineral and auxiliary lands, as well 
as other acts and parts of acts inconsistent with the provisions of 
this act. l i 


Sec. 3. All suits and other proceedings in said Probate Courts, now 
pending therein, and over which said Probate Courts have jurisdic- 
tion, are hereby transferred to, and shall be continued in, the District 
Court of the county in which said suits and proceedings are now 
pending. i 

Sec. 4. The clerks of the Probate Courts shall, within thirty days 
after the publication of this act, transfer to and file in the office of the 
District Courts of their respective counties, all records and papers in 
suits and proceedings relating to mines, mineral and auxiliary lands, 
which records and papers shall be kept and filed by the clerks of said 
District Courts, and when so transferred and filed, said suits and pro- 
ceedings shall be proceeded with as though commenced in said District 
Courts; provided, that in counties where there shall be no clerks of 
the District Courts, the records and papers shall be transferred and 
filed as aforesaid within thirty days after the appointment of said clerks 
and their acceptance thereof. 

DEC. 5. This act shall take effect and be in force from and after its 
passage. 

APPROVED December 30, 1865. 


AN Acrt amendatory of chapter forty-five, Howell Code, “Of District 
' Courts.” : 

SECTION 1. That section eighteen of chapter forty-five, Howell Code, 
is hereby amended so as to read as follows: The district judges shall at 
all reasonable times, when not engaged in holding courts, transact 
such business at their chambers as may be done out of court at cham- 
bers; they may try and determine writs of mandamus, certiorari and 
quo warranto; hear and dispose of all application for new trials, orders 
and writs, which are usually granted in the first instance upon an ex 
parte application, and may, in their discretion, also hear applications 
to discharge such orders and writs. 


SEC. 2. This act shall take effect and be in force from and after its 
passage. 
APPROVED December 7, 1868. 
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i CHAPTER XLVI. 


| Of Clerks of the Supreme and District Courts. 

SECTION 1. The clerk of the Supreme Court shall, before entering 
on the duties of his office, take the oath of office prescribed by law, 
and give bonds to the Territory, in such form and with such sureties 
as shall be approved by the judges of said court, in a sum of five 
thousand. dollars, conditioned for the faithful performance of the 
duties of his office, and the payment of all moneys which may come 
into his hands as such clerk to the person, officer or body entitled by 
law to receive the same, which bond shall be deposited and filed in the 
office of the Secretary of the Territory. 


SEC. 2. He shall keep his office at the capital of the Territory, and 
may appoint one or more deputies, who shall have the same power, in 
all respects, as their principal. The appointment shall be in writing, 
signed by the clerk, and shall be filed in the office of the Secretary of 
the Territory ; he may revoke such appointment at pleasure, by writing, 
filed in the same office; he may take from each of his deputies a bond 
for the faithful performance of his duties, and containing the same 
conditions as the bond required to be given by himself; but he and 
his sureties on his official bond shall be liable for all the official acts 
of each deputy. 


SEC. 3. All process issued by any such deputy clerk shall be issued 
in the name of the principal; and he shall, either in pereon or by 
deputy, attend each term of the Supreme Court. 


SEc. 4. He shall issue all writs and process required to be issued 
from the Supreme Court; he shall enter, under the direction of the 
court, all orders, judgments and decrees proper to.be entered, the title 
of such cause, the date of its being filed in the said court, and a 
memorandum of all subsequent proceedings, with the date thereof, and 
the fees charged therein; and shall keep such other books of record 
and perform such other duties as may be required by law or the rules 
and' practice of the court. 


Src. 5. He shall furnish, on demand, a certified copy of any record, 
pleadings, judgments, decree, order or other proceedings of said court 
to any person requiring the same, upon paying the fee therefor estab- 
lished by law, except to the Attorney-General, Territorial officers or 
other public officers, whose duties require such certified copy; his 
fees therefor shall be a proper Territorial or county charge, as the case 
may be. ~ 

SEC. 6. For any wrongful act or omission to perform any duty 


imposed on him by law or the rules of the court, the clerk shall be 
liable on his official bond to any person injured. 


SEC. 7. Each of the clerks of the District Courts, before he enters 
on the duties of his office, shall take the oath of office, give the bond 
| 
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in the sum and with conditions ‘prescribed in section one of this chap- 
ter to be taken and given by the clerk of the Supreme Court, except 
that such bond shall be approved by the district judge. - 


Sec. 8. Each district clerk may appoint one or more deputies, who 
shall have the same power, in all respects, as their principal. The 
appointment shall be in writing, signed by the district clerk, and shall 
be filed in the office of the recorder of the county; he may revoke the 
appointment of any deputy at will, by writing, filed in the same office. 
Each deputy, before entering on his duties, shall take the oath of 
office, which shall be indorsed on his appointment. 


Src. 9. The district clerk may take from each of his deputies a bond 
with sureties for the faithful performance of his duties; but the clerk 
and the sureties on his official bond shall be liable for all official acts 
of each deputy. 


Src. 10. All processes issued by any deputy clerk shall be issued in 
the name of the principal. 


Sxc. 11. The district clerk shall either by person or by deputy attend 
each term of the District Court held in this county. 


Sec. 12. The district clerk shall keep his office at the county seat of 
his county, and shall take charge of and safely keep or dispose of, 
according to law, all books, papers and records which may be filed or 
deposited in his office. 

Src. 13. He shall issue all writs and processes required to be issued 
from any court of which he is clerk; he shall enter, under the direc- 
tions of the court, all orders, judgments and decrees proper to be 
entered; and shall keep in each of said courts a docket, in which shall 
be entered the title of each cause, with the date of its commencement, 
a memorandum of every subsequent proceeding in said cause, with the 
date thereof, and a list of all the fees-eharged in the cause, and shall 
keep such other books of record as may be required by law or by the 
rules of the court. 


Sec. 14. For any wrongful act or any omission to perform any duty 
imposed on him by law, the clerk shall be liable on his bond to any 
person injured. 


Sec. 15. If any clerk shall knowingly and willfully do any act con- 
trary to the duties of his office, or shall knowingly and willfully fail to 
perform any act or duty required of him by law, he shall be deemed 
guilty of a misdemeanor, arid on conviction shall be fined in any sum 
not exceeding two thousand dollars, and may be removed from office. 


SEC. 16. No clerk.or deputy clerk shall be permitted to practice as 
an attorney or counselor of law, in any action or proceeding in any 
court whatever. For violating the provisions of this section he shall 
be deemed guilty of a misdemeanor. 


Sec. 17. Each clerk shall keep his office open for the transaction of 
business every day in the week, except Sunday, from nine o’clock ‘in - 
the forenoon until four o’clock in the afternoon. 


SEC. 18. No clerk of a court of record shall be bound to do any act 
or render any service connected with the duties of his office, other than 
for the county or Territory, until his fees for the same, as prescribed 
by law, are paid or tendered. f 
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CHAPTER XLVII. 


| ` Of Jurors. 
SEcTION 1. Jurors for all the courts of record in this Territory may 


be selected and summoned as provided in this chapter. [As amended 
in 1871.] 


Suc. 2. The board of supervisors of the several counties of this 
Territory, at their first regular meeting after the first meeting in 
January in each year, shall cause to be made a list of all persons 
within their respective counties qualified and liable to serve as jurors, 
and shall, from time to time, revise the same so as to keep such list as 
complete as practicable, and such boards shall cause certified copies of 
such original and revised lists to be filed in the office of the clerk of 
the District Courts in their several counties. [As amended in 1871.] 


Sc. 3. Repealed by laws of 187T: 


! The Qualifications and Exemptions of Jurors. 

Src. 4. A person shall not be competent to act as juror unless he 
be—First. A citizen of the United States. Second. An elector of the 
county in which he is returned. Third. Over twenty-one and under 
sixty years of age. Fourth. In the possession of his natural faculties. 
Fifth. Nor shall any person be competent to act as juror who has been 
conyicted of a felony or misdemeanor, involving moral turpi- 
tude. Sixth. Nor unless he understands proceedings in the English 
language. 


SEc. 5. A person shall be exempt from liability to act as juror if he 
‘be — First. A judicial officer. Second. Any other civil officer of this 
Territory or of the United States, whose duties are at the time incon- 
sistent with his attendance as a juror. Third. An attorney or coun- 
selor. Fourth. A minister of the gospel or a priest of any denomination. 
Fifth. A teacher in a college, academy or school. Sixth. A practicing 
physician. Seventh. An officer, keeper or attendant of an almshouse, 
hospital, asylum or other charitable institution, created by “or under 
the laws of this Territory. Eighth. Any person engaged in the 
performance of duty as officer, keeper or attendant of any county jail, 
or of the Territorial prison. Ninth. A captain, master or other 
officer, or any person employed on board of a steamer, vessel or boat 
navigating the waters of this Territory; and keepers of public ferries. 


SEO. 6. A person may be excused from acting as juror when, for any 


reason, his interests or those of the public will be materially injured by 
his attendance, or when his own health or the death or sickness of a 
member of his family requires his absence. 
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Manner of Summoning, Drawing and Forming Grand Juries. 


Sec. 7. When, at any time before the session of a court authorized 
by law to inquire into public offenses by the intervention of a grand 
jury, it shall appear necessary to the presiding judge of said court that 
a grand jury should be summoned, he shall, in writing, order the 
sheriff of the county in which the court is to be held to summon such 
grand jury. 

Src. 8. Upon receipt of the order, as mentioned in the last section, 
it shall be the duty of the sheriff to proceed to summon from the body 
of the county twenty-four persons, duly qualified to serve as grand 
jurors until discharged by the court. He shall be furnished by the 
clerk of the court with a certified copy of such jury list, but shall not 
be confined to such list in the selection of a grand jury, but may 
summon any person qualified to serve as a juror under the provisions 
of section four of this chapter, and not exempt under the provisions of 
section five. [As amended in 1871.] É 


Sec. 9. The sheriff shall summon each juror by giving notice to 
each of them personally, or leaving a written notice at the juror’s place 
of residence with some person of suitable age and discretion. [As 
amended in 1871.] 


Sec. 10. The sheriff shall at the opening of the court make returns 
thereto, apeo pag the persons summoned and the manner in which 
each was notified. [As amended in 1871.] 


Sec. 11. At the opening of the court the list shall be called over, 
and the court may impose a fine, not exceeding fifty dollars, for each < 
day a grand juror shall, without cause, neglect to attend. If, how-. 
ever, the notice was not personally served, the fine shall not be imposed, 
until, upon an order to show cause, an opportunity has been offered 
to the jury to be heard. 7" 


Sc. 12. When, of the persons summoned, not less than seventeen 
and not exceeding twenty-three attend, they shall constitute the grand 
jury. If, of the persons summoned, less than seventeen attend, they 
shall be placed on the grand jury, and the court shall order the sheriff 
to summon from the body of the county, and not from the bystanders, 
a sufficient number to complete the grand jury. 


Szc. 13. If a challenge to a panel or to an individual grand juror 
be allowed, or if, and as often as it becomes necessary, from any other 
cause, the court may order the sheriff to summon immediately, or for 
a day fixed, from the body of the county, but not from the bystanders, 
a sufficient number of persons to complete the grand jury, or to form 
a new grand jury, as the case may be. 


NEC. 14. If the judge of the court, as provided in section seven of 
this chapter, shall not deem it necessary that a grand jury shall be 
summoned before the commencement of a session of his court, and 
after the commencement of the session it shall appear proper that a 
grand jury should be summoned, he shall cause an order to be entered 
upon the minutes of the court ordering the same, and a copy of such 
order shall be delivered to the sheriff. [As amended in 1871. 


Sec. 15. It shall be the duty of the sheriff, upon receipt of the order 
mentioned in section fourteen, to proceed to summon twenty-four per- 
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sons, in the manner provided in sections eight and nine of this chapter, 
as grand jurors, to appear before the court at the time mentioned in 
said order. [As amended in 1871.] 


SEC. 16.. Repealed by laws of 1871. 


Trial Jurors, and the Formation of Trial Juries and Juries of 
: l Inquest. 


Sec. 17. A District Court judge may order a trial jury summoned 
for any term of the District Court in his district. [As amended in 
1871.] ` 

Sec. 18. The trial jurors for the District Court shall be sammoned 
in the same manner as grand jurors are required to be summoned by 
this chapter, and the provisions of this chapter as to the formation of 
grand jurors, and the imposition of a fine upon grand jurors for non- 
attendance when summoned shall apply to the formation of trial 
jurors in these courts, the word “trial” being substituted for “grand ” 
in the sections of that article, and except that no trial jury shall con- 
sist of more than twelve jurors. [As amended in 1871 


Src. 19. When, from any cause, it shall become necessary during the 
term, the court may order the sheriff to summon, either immediately 
or for a day fixed, from the electors of the county, but not from the 
bystanders, a sufficient number of persons to complete the trial jur 
or form a new trial jury, as the'case may be. [As amended in 1871. 


Sec. 20. The clerk of said court shall issue the order, and the sheriff 
shall execute and return it at the time specified, with a list of the per- 
sons summoned; if he has been unable to summon the whole number, 
he shall return the order, with the list of the names of the persons 
summoned. [As amended in 1871.] 


Src. 21. The court may, in its discretion, enlarge the time of the 
return, and direct the sheriff to summon the whole number, or ma 
proceed ta impannel the jury or juries from the number summoned. 


Src. 22. Upon return of the order, or upon the expiration of the 
further time allowed, the names of the persons summoned shall be 
called, and the court shall proceed to impannel the jury or juries; if 
any person summoned fails to attend, without reasonable excuse, the 
court may impose a fine upon him not exceeding fifty dollars, and may 
compel attendance by attachment. 


Sec. 23. Repealed by laws of 1871. 


Sec. 24. If there be not a sufficient number of the persons sum- 
moned to form one jury, or, if required, two juries, the court may 
direct others to be summoned. 


Sec. 25. The court may, at any time in term, in its discretion, dis- 
charge the whole jury, and if there be two juries in attendance, may 
discharge one or both of them; and when a jury is discharged another 
may be formed in the same manner as herein prescribed. 


Sec. 26. Whenever a jury shall be by law required in the Probate 
Court, the judge of such court may order a jury to be summoned in 
the manner provided in this chapter for jurors in the District Courts. 
[As amended in 1871.] 
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AMENDMENTS. - 


Aw Act entitled an act to repeal the sixth clause of section fourteen 
of chapter forty-seven of the Howell Code, entitled “ Of Jurors.” 


SECTION 1. That the sixth clause of section fourteen of chapter forty- 
seven of the Howell Code, entitled “Of Jurors,” be and the same is 
hereby repealed. 


Src. 2. All acts and parts of acts conflicting with the provisions of 
this act be and the same are repealed. 

Src. 3. This act shall take effect and be in force from and after the 
first day of February, 1869. v 

APPROVED December 9, 1868. 


Aw Act regulating the fees of jurors. 


SECTION 1. That jurors shall receive for their services in civil cases, 
to be paid by the party in whose favor verdict may be rendered, and 
before the same shall be entered, but said juror’s fees may be recovered 
as costs from the party losing the case, in justices’ courts, two dollars 
per day, or per case where the case continues for no more than one’ 
day; in County Courts or District Courts, three dollars per day, or 
per case; provided, that in the District and County Courts the clerks 
shall keep an accurate account of all money received for trials by each 
juror during the term, and, if the amount’so received by such juror 
shall not amount to three dollars per day, the clerk shall deliver to 
such juror a certificate of the time for which the juror is still entitled 
to receive pay, which shall be paid out. of the county treasury as other 
county dues. If in any trial in civil cases, before any court, the juror 
be for any case discharged without finding a verdict, the fees of the 
juror or jury shall be paid by the plaintiff, but may be recovered as 
other costs in the case, if judgment be afterward rendered in favor of 
the plaintiff. Until said costs shall be paid no further proceedings 
shall be had or allowed in the action. 


Src. 2. No person shall be allowed fees for sitting or serving upon a 
coroner’s jury. 

Src. 3. All acts and parts of acts in conflict with this act are hereby 
repealed. 


Szo. 4. This act shall take effect and be in force from and after its 
passage. 


APPROVED December 11, 1868. 


AN Act to amend chapter forty-seven of the Howell Code, “ Of Jurors,” 
and chapter eleven of said Code, “ Of Proceedings in Criminal Cases.” 


SECTION 1. Section one of chapter forty-seven of Howell Code, “ Of 
Jurors,” is hereby amended so as to read as follows: 
§ 1. Jurors for all the courts of record in this Territory may be 
selected and summoned as provided in this chapter. 
49 
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Sxc. 2. Section two of said chapter is hereby amended so as to read 
as follows: l , 

X12. The board of supervisors of the several counties of this Terri- 
tory, at their first regular meeting after the first meeting in January 
in each year, shall cause to be made a list of all persons within their 
respective counties qualified and liable to serve as jurors, and shall, 
from time to time, revise the same so as to keep such list as complete 
as practicable, and such boards shall cause certified copies of such 
original and revised lists to be filed in the office of the clerk of the 
District Courts in their several counties. 


SEC. 3. Section three of said chapter is hereby repealed. 


SEC. 4. Section eight of said chapter is hereby amended so as to read 
as follows: 

§:8. Upon receipt of the order, as mentioned in the last section, it 
shall be the duty of the sheriff to proceed to summon from the body 
of the county twenty-four persons, duly qualified, to serve as grand 
jurors until discharged by the court. He shall be furnished by the 
clerk of the court with a certified copy of such jury list, but shall not 
be confined to such list in the selection of a grand jury, but may sum- 
mon any person qualified to serve as a juror under the provisions of 
section four of this chapter, and not exempt under the provisions of 
section five. : 


SEC. 5. Section nine of said chapter is hereby amended so as to read 
as follows: 

§ 9. The sheriff shall summon each juror by giving notice to each of 
them personally, or leaving a written notice at the juror’s place of 
residence with some person of suitable age and discretion. 


SEC. 6. Section ten of said chapter is hereby amended so as to read 
as follows: 

§ 10. The sheriff shall at the opening of the court make returns 
thereto, specifying the persons summoned and the manner in which 
each was notified. 


Src. 7. Section fourteen of said chapter is hereby amended so as to 
read as follows: 

§ 14. If the judge of the court, as provided in section seven of 
this chapter, shall not deem it necessary that a grand jury shall be 
summoned before the commencement of a session of his court, and 
after the commencement of the session it shall appear proper that a 
grand jury should be summoned, he shall cause an order to be entered 
upon the minutes of the court ordering the same, and a copy of such 
order shall be delivered to the sheriff. 


| 

Sec. 8. Section fifteen of said chapter is hereby amended so as to 
read as follows: 

§ 15. It shall be the duty of the sheriff upon receipt of the order 
mentioned in section fourteen, to proceed to summon twenty-four 
persons, in the manner provided in sections eight and nine of this 
chapter, as grand jurors, to appear before the court at the time men- 
tioned in said order. 


SEC. 9. Section sixteen of said chapter is hereby repealed. 


Sec. 10. Section seventeen of said chapter is hereby amended so as 
to read as follows: 
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§ 17. A District Court judge may order a trial jury summoned for 
any term of the District Court in his district. 

Src. 11. Section eighteen of said chapter is hereby amended so as to 
read as follows: l 

§ 18. The trial jurors for the District Court shall be summoned in 
the same manner as grand jurors are required to be summoned by this 
chapter, and the provisions of this chapter, as to the formation of grand 
jurors, and the imposition of a fine upon grand jurors for non-attend- 
ance when summoned, shall apply to the formation of trial jurors, in 
these courts, the word “trial” being substituted for “grand” in the 
sections of that article, and except that no trial jury shall consist of 
_ more than twelve jurors. l 7 

Sec. 12. Section nineteen of said chapter is hereby amended so as to 
read as follows: l 

§ 19. When from any cause it shall become necessary during the 
term, the court may order the sheriff to summon, either immediately 
or for a day fixed, from the electors of the county, but not from the 
bystanders, a sufficient number of persons to complete the trial jury 
or form a new trial jury, as the case may be. 

Src. 13. Section twentieth of said chapter is hereby amended so as 
to read as follows: L 

§ 20. The clerk of said court shall issue the order, and the sheriff 
shall execute and return it at the time specified, with a list of the per- 
sons summoned; if he has been unable to summon the whole number, 
he shall return the order, with the list of the names of the persons 
summoned. 

' Sec. 14. Section twenty-three of said chapter is hereby repealed. 

Src. 15. Section twenty-six of said chapter is hereby amended so as 
to read as follows: 

§ 26. Whenever a jury shall be, by law, registered in the Probate 
Court, the judge of such court may order a jury to be summoned- in 
the manner provided in this chapter for jurors in the District Courts. 

Src. 16. Section “one hundred and sixty-one,” of chapter eleven of 
Howell Code, “ Of Proceedings in Criminal Cases,” is hereby amended 
so as to read as follows: 

§ 161. A challenge to the panel may be interposed if the officer who 
summoned the jury is the actual prosecutor or the party aggrieved, or - 
if he be of actual affinity to either of the parties, or if he return any 
individual at the request of the prosecutor or defendant, or if, in any 
manner, he hath acted corruptly and with a view to the favor or injury 
of the prosecutor or defendant in selecting and summoning the jury. 

SEC. 17. Section three hundred and three of said last-named chapter 
is hereby amended so as to read as follows: - 

§ 303. A challenge to the panel shall be made in the same form and 
determined in the same manner as when made to a juror. 

Src. 18. Section three hundred and ten of said last-named chapter 
is hereby repealed. a 

Src. 19. All laws and parts of laws, so far as they conflict with the 
provisions of this act, are hereby repealed. 

Sec. 20. This act shall take effect and be in force from and after its | 
passage. - 

APPROVED February 13, 1871. - -- 
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CHAPTER XLVIII, 


Of Proceedings in Civil Cases. 


mo, | 
Of the Form of Civil Actions, and of the Parties thereto. 


SECTION 1. There shall be in this Territory but one form of civil 
action’ for the enforcement or protection of private rights and the 
redress or prevention of private wrongs. 


Src. 2. In such action the party complaining shall be known as the 
| plaintiff, and the adverse party as the defendant. 


Src. 3. When a question of fact not put in issue by the pleadings is 
to be tried by a jury, an order for the trial may be made, stating dis- 
tinctly and plainly the question of fact to be tried; and such order 
shall he the only authority necessary for a trial. 


Src; 4. Every action shall be prosecuted in the name of the real 
party in interest, except as otherwise provided in this chapter. 


Ssc, 5. In the case of an assignment of a thing in action, the action 
by the assignee shall be without prejudice to any set-off or other 
defense, existing at the time of, or before notice of, the assignment ; 
but this section shall not apply to a negotiable promissory note or bill 
of exchange, transferred in good faith, and upon good consideration 


before, due. 


Src, 6. An executor.or administrator, a trustee of an express trust, 
or a person expressly authorized by statute, may sue without joining 


with him the persons for whose benefit the action is prosecuted. 
Sec. 7. When a married woman is a party, her husband shall be 


joined with her; except that: 

1st. When the action concerns her separate property, she may sue 
alone ; ' 

2d. ‘When the action is between herself and her husband, she may 
sue or be sued alone. 


Src. 8. If a husband and wife be sued together, the wife may defend ‘ 
for her own right. 


SEd. 9. When an infant is a party he shall appear by guardian, who 
may be appointed by the court in which the action is prosecuted, or by 
` a judge thereof. 


SEd. 10. The guardian shall be appointed-as follows: 

1st. When the infant is plaintiff, upon the application of the infant, 
if he be of the age of fourteen years; or if under that age, upon the 
application of a relative or friend of the infant ; 

3d. When the infant is defendant, upon the application of the 
infant, if he be of the age of fourtedn years, and apply within ten 
days after the service of the summons; if he be under the age of four- 
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teen, or aiei so to apply, then upon the application of any oye 
party to the action, or of a relative or friend of the infant. 


Sec. 11. A father, or, in case of his. death or desertion of his famil ni 
the mother, may maintain an action for the injury or death of a chil 
and a guardian, for the injury or death of his ward. 


SEC. 12. All persons having an interest in the subject of the action 
and in obtaining the relief demanded may be joined as plaintiffs, 
except when otherwise provided in this chapter. 


Src. 13. Any person may be made a defendant who has or claims'an 
interest in the controversy adyerse to the plaintiff, or who is a neces- 
sary party to a complete determination or settlement of the question 
involved therein. : 


Sec. 14. Of the parties to the action, those who are united in interest 
shall be joined as plaintiffs or defendants; but if the consent of-any 
one who should have been joined as plaintiff cannot be obtained, he 
may be made a defendant, the reason therefor being stated in the eom- 
plaint; and when the question is one of a common or general interest 
of many persons, or when the parties are numerous and it is impracti- 
cable to bring them all before the court, one or more may sue or defend 
for the benefit of all. 


Szc. 15. Persons severally liable upon the same obligation or instru- 
ment, including the parties to bills of exchange and promissory notes 
and sureties on the same or separate instruments, may, all or any of 
them, be included in the same action, at the option of the plaintiffs 


Sec. 16. An action shall not abate by the death or other disability 
of a party or by the transfer of any interest therein, if the cause of 
action survive or continue. In case of the death or other disability of 
a party, the court, on motion, may allow the action to be continued by 
or against his representative or successor in interest. In case ofany 
other transfer of interest, the action may be continued in the name of 
the original party, or the court may allow the person to whom the 
transfer is made to be substituted in the action. 


Src. 17. The court may determine any controversy between parties 
before it, when it can be done without prejudice to the rights of others 
or by saving their rights; but when a complete determination of the 
controversy cannot be had without the presence of other parties, the 
court shall order them to be brought in. g 


Of the Place of Trial of Civil Actions. 


Src. 18. Actions for the following cases shall be tried in the count 
in which the subject of the action, or some part thereof, is situated, 
subject to the power of the court to change the place of trial, as pro- 
vided in this chapter: 

‘ist. For the recovery of real property, or of an estate or interest 
therein, or for the determination in any form of such right or interest, 
and for injuries to real property. 

2d. For the partition of real property. 

3d. For the foreclosure of a mortgage of real property. 

SEC. 19. Actions for the following causes shall be tried in the county 


where the cause or some part thereof arose, subject to the like power 
of the court to change the place of trial: 
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1st, For the recovery of a penalty or forfeiture imposed by statute, 
except that when it is imposed for an offense committed on a lake, 
river or other stream of water, situated in two or more counties, the 
action may be brought in any county bordering on such lake, river 
or stream, and opposite to the place where the offense was committed. 

ad. | Against a public officer or person especially appointed to execute 
his duties, for an act done by him in virtue of his office, or against a 
person who by his command or in his aid does any thing touching the 
duties of such officer. 


SEC. 20. In all other cases the action shall be tried in the county in 
which the parties, or some of them, reside at the commencement of 
the action, or the defendant may be found; or if none of the parties 
reside in the Territory, the same may be tried in any county which 
the plaintiff may designate in his complaint; subject, however, to the 
power of the court to change the place of trial, as provided in this 
chapter. 


SEG. 21. The court may, on motion, change the place of trial in the 
followin flea 

1st. When the county designated in the complaint is not the proper 
county. 

2d. When there is reason to believe that an impartial trial cannot 
be had therein. 

3d. When the convenience of witnesses and the ends of justice would 
be promoted by the change. 

4th, When from any cause the judge is disqualified from acting i in 
the action. 


Of the manner of commencing Civil Actions. 
SEc. 22. Civil actions in the District Courts shall be commenced by 


the filing of a complaint with the clerk of the court in which the action 
is prone? and the issuance of a summons thereon. 


SEC. 23. The clerk shall indorse on the complaint the day, month 
and year the same is filed, and at any time after the filing, upon the 
application of the plaintiff or his attorney, the clerk shall issue a 
summons directed to the defendant. [As amended in 1865.] 


SEG. 24. -The summons shall state the parties to the action, the 
court|in which it is brought, the county in which the complaint is 
filed, and require the defendant to appear and answer the complaint 
within the time mentioned in the next section after the service of 
summons, exclusive of the day of service; or that judgment by default 
will be taken against him. 


SEG. 25. The time in which the summons shall require the defend- 
ant ta answer the complaint, shall be as follows: 

“Ist. If the defendant is served within the county in which the action 
is brought, twenty days. 

2d. If the defendant is served out of the ae but in the district 
in which the action is brought, thirty days. 

3d.' In all other cases, forty days. 


SE. 26. There shall also be inserted in the summons a notice, in 
substance as follows:. 
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1st. In an action arising ón contract for the recovery only of money 
or damages, that the plaintiff will take judgment for a sum specified 
therein, if the defendant fail to answer the complaint. 

2d. In other actions, that if the defendant fail to answer the com- 


plaint, the plaintiff will apply to the court for the relief demanded 
therein. : ; 


Sec. 27. In an action affecting the title to real property, the plaintiff, 
at the time of filing the complaint, or at any time afterward, may file 
with the recorder of the county in which the property is situated, a 
notice of the pendency of the action, containing the names of the par- 
ties, the object of the action, and a description of the property in that 
county affected thereby. From the time of filing, only, shall the pen- 
dency of the action be constructive notice to a purchaser or incum- 
brancer of the property affected thereby. 


SEC. 28. The summons:shall be served by the sheriff of the county 
where the defendant is found, or by his deputy, or by a person specially 
appointed by him, or appointed by a judge of the court in which the | 
action is brought. A copy of the complaint shall be served with the 
summons. The summons shall be returned, with the certificate or affi- 
davit of the officer of its service, and of the service of the copy of the 
complaint, to the office of the clerk in which the complaint is filed ; 
such summons may also be served by any white male inhabitant over 
twenty-one years of age, and returned as above directed, with his affi- 
davit, showing the time and manner of serving the same, and the 
complaint therewith. - 


SEC. 29. The summons shall be served by delivering a copy thereof 
attached to the copy of the complaint, as follows: 

‘1st. If the suit be against a corporation, to the president or other 
head of the corporation, secretary, cashier, or managing agent thereof, 
or to any lawful agent appointed for that purpose, or any director or 
stockholder. a . 

2d. If against a minor under the age of fourteen years, to such 
minor personally, and also to his father, mother or guardian ; or if 
there be none within the Territory, then to any person having the 
care and control of such minor, or with whom he resides, or in whose 
service he is employed. - 

3d. If against a person judicially declared to be of unsound mind, or | 
incapable of conducting his own affairs, and for whom a guardian has 
been appointed, to such guardian. 

Ath. In all other cases, to the defendant, personally. 


SEC. 30. When the persons on whom the service is to be made 
resides out of the-Territory, or is a corporation incorporated under the 
laws of any other State or Territory, and doing business as such cor- 
poration within this Territory, or such person conceals himself to 
avoid the service of summons, and the fact shall appear by affidavit 
to the satisfaction of the court or judge thereof, or the probate judge 
of the county in which the_action is brought, and it shall in like man- 
ner appear that a cause of action exists against the defendant in respect 
to whom the service is to be made, or that he is a necessary and proper 
party to the action, such court or judge may grant an order that the 
service may be made by publication of the simmons. When it is 
necessary to commence suit for the foreclosure of a mortgage, or for 
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the complete determination of the title of real estate against the 
unknown heirs of any deceased party residing out of the Territory, 
they: may be sued as the unknown heirs of the deceased, and service of 
the summons may bé made in the manner provided in this section. 
[As amended in 1866. | l 


Szo. 31. The order shall direct the publication to be made in some 
newspaper to be designated as most likely to give notice to the person 
to be served, the last of which insertions shall be sixty days from the 
first. In case of publication when the residence of a non-resident or 
absent defendant is known, the court or judge shall also direct a copy 
of the summons and complaint to be forthwith deposited in the post- 
office, directed to the person to be served at his place of residence. 
When publication is ordered, personal service of a copy of the sum- 
mons and complaint out of the Territory shall be equivalent to publi- 
cation and deposit in the post-office; in either case the service of the 
summons shall be deemed complete at the expiration of the time pre- 
scribed by the order for publication. [As amended in 1866.] 


Sec. 32. Where the action is against two or more defendants, and the 

summons is served on one or more, but not on all of them, the plaintiff 
may proceed as follows: 
- 1st, If the action be against the defendants jointly indebted upon a 
contract, he may proceed against the defendant served, unless the 
court, otherwise direct; and if he recover judgment it may be entered 
against all the defendants thus jointly indebted, so far only as that it 
may be enforced against the joint property of all, and the separate 
property of the defendant served ; or, 

2d. If the action be against defendants severally liable, he may 
proceed against the defendants served, in the same manner as if they 
were the only defendants. 


Sec. 33. Proof of the service of the summons shall be as follows: 

1st., If served by the sheriff or his deputy, the affidavit or certificate 
of such sheriff or deputy; or, . 

2d. If by any other person, his affidavit thereof; or, 

3d. In case of publication, the affidavit of the printer, or his fore- 
man, or. principal clerk, showing the same; and an affidavit of a 
deposit of a copy of the summons in the post-office, if the same shall 
have been deposited ; or, 

4th. The written admission of the defendant. 


SEC: 34. In case of service otherwise than by publication, the certifi- 
cate or affidavit shall state the time and place of the service. 


Src. 35. From the time of the service of the summons and copy of 
complaint in à civil action, the court shall be deemed to have acquired . 
jurisdiction, and to have control of all the subsequent proceedings. 
A voluntary appearance of a defendant shall be equivalent to personal 
service of the summons upon him. 


Of the Pleadings in Civil Actions. 


Sec. 36. The pleadings are the formal allegations by the parties of - 
their, respective claims and defenses, for the judgment of the court. 


Src. 37. All the forms of pleadings in civil actions, and the rules by 
which the sufficiency of the pleadings shall be determined, shall be 
those prescribed in this chapter. 
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Src. 38. The only pleading on the part of the plaintiff shall be the 
complaint or demurrer to the defendant’s answer, and the only plead- 
ing on the part of the defendant shall be the demurrer, or the answer ; 
a copy of all pleadings, except the complaint, shall be served on the 
opposite party or his attorney, if he has appeared within twenty days 
after a former pleading has been served. 


Sec. 39. The complaint shall contain: 

Ist. The title of the action, specifying the name of the court and 
the name of the county in which the action is brought, and the names 
of the parties to the action, plaintiff and defendant. 

2d. A statement of the facts constituting the cause of action in 
ordinary and concise language. ' 

3d. A demand of the relief which the plaintiff claims. If the rec6v- 
ery ee money or damages be demanded, the amount thereof shall be 
stated.. 


Sec. 40. The defendant may demur to the complaint within the 
time required in the summons to answer, when it appears upon the 
face thereof, either : i 

Ist. That the court has no jurisdiction of the person of the defend- 

ant or the subject of the action; or, 
2d. That the plaintiff has not legal capacity to sue; or, l 

3d. That there is another action pending between the same parties 
for the same cause ; or, 

4th. That there is a defect of parties, plaintiff or defendant; or, 

5th. That several causes of action have been improperly united; or, — 

6th. That the complaint does not state facts sufficient to constitute’ , 
a cause of action. 


SEC. 41. The demurrer shall distinctly specify the grounds upon 
which any of the objections to the complaint are taken. Unless it do — 
so, it may be disregarded. 5 


SEC. 42. The defendant may demur to the whole complaint, or to 
one or more of several causes of action stated therein, and answer the 
residue; or may demur and answer at the same time. 


SEC. 43. If the complaint be amended, the amendments shall be 
filed, and a copy served upon the defendant or his attorney, if he has 
appeared by attorney; otherwise a new summons shall issue theréon. 


SEC. 44. When any of the matters enumerated in section forty does 
not appear upon the face of the complaint, the objection may be taken 
by answer. : 


Src. 45. If no such objection be taken, either by the demurrer-or 
answer, the defendant shall be deemed to have waived the same, 
excepting only the objection to the jurisdiction of the court, and 
the objection that the complaint does not state facts sufficient to con- 
stitute a cause of action. 


Sec. 46. The answer of the defendant shall contain, first, in respect 
to each allegation of the complaint controverted by the defendant, a 
specifie denial thereof, or a denial thereof according to his information 
and belief, or any knowledge thereof sufficient to form a belief. 

Second, a statement of any new matter constituting a defense 
or counterclaim, in ordinary and concise language. [As amended 
in 1866. ] 

50 
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SEC. 47. The counterclaim mentioned in the last section shall be 
one existing in favor of the defendant and against a plaintiff, between 
whom a several judgment might be had in the action, and arising out 
of one of the following causes of action : i 

lst. A cause of action arising out of the transaction set forth in the 
complaint as the foundation of the plaintiffs claim, or connected with 
the subject of the action. 

2d. In an action arising upon contract; any other cause of action 
arising also upon contract, and existing at the commencement of the 
action. 

SEC. 48. When cross-demands have existed between persons under 
such circumstances that, if one had brought an action against the 
other, a counterclaim could have been set up, neither shall be deprived 
of the benefit thereof by the assignment or death of the other; but 


the two demands be deemed compensated, so far as they equal each 
other. 


Src. 49. The defendant may set forth, by answer, as many defenses 
‘and counterclaims as he may have. They shall each be separately 
stated, and the several defenses shall refer to the causes of action 
which they are intended to answer in a manner by which they may be 
intelligibly distinguished. 

Src. 50. Sham answers and defenses may be stricken out on motion. 


SEC. 51. Every pleading shall be subscribed by the party or his 
attorney, and when the complaint is verified by affidavit the answer 
shall be verified also, except as provided in the next section. 


SEC. 52. The verification of the answer required in the last section 
may be omitted, when an admission of the truth of the complaint 
might subject the party to prosecution for felony. 


Src. 53. When an action is brought upon a written instrument, and 
the complaint contains a copy of such instrument, or a copy is annexed 
thereto, the genuineness and due execution of such instrument shall 
be deemed admitted, unless the answer denying the same be verified. 


l 
Sec. 54. When the defense to an action is founded upon a written 
instrument, and a copy thereof is contained in the answer, or a copy 
is annexed thereto, the genuineness and due execution -of such instru- 
ment shall be deemed aia. unless the plaintiff file with the clerk, 
five days previous to the commencement of the term at which the 
action is to be tried, an affidavit denying the same. 


Sec. 55. In all cases of the verification of a pleading, the affidavit of 
the party shall state that the same is true of his own knowledge, except 
as to the matters which are therein stated on his information or belief, 
and, as to those matters, that he believes it to be true. And where a 
pleading is verified, it shall be by the affidavit of the party, unless he 
be absent from the county where the attorney resides, or from some 
cause unable to verify it, or the facts are within the knowledge of his 
attorney, or other person verifying the same. When the pleading is 
verified by the attorney or any other person except the party, he shall 
set forth in the affidavit the reasons why it is not made by the party. 
When a corporation is a party, the verification may be made by any 
other officer or agent thereof; or when the Territory or any officer 
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thereof in its behalf is a party, the verification may be made by any 
person acquainted with the facts, except that, in actions prosecuted by 
the Attorney-General in behalf of the Territory, the pleadings need not 
in any case be verified. 


Src. 56. It shall not be necessary for a party to set forth in a plead- 
ing the items of an account therein alleged, but he shall deliver to the 
adverse party, within five days after a demand thereof in writing, a 
copy of the account, or be precluded from giving evidence thereof. 
The court, or a judge thereof, may order a further account, when the 
one delivered is too general, or is defective in any particular. 


Src. 57. If irrelevant or redundant matter be inserted in a pleading, 
it may be stricken out by the court on motion of any person aggrieved 
thereby. 


Src. 58. In an action for the recovery of real property, such prop- 
erty shall be described, with its metes and bounds, in the complaint.. 


Sec. 59. In pleading a judgment or other determination of a court 
or officer of especial jurisdiction, it shall not be necessary to state the 
facts conferring jurisdiction, but such judgment or determination may | 
be stated to have been duly given or made. If such allegation be con- 
troverted, the party pleading shall be bound to establish, on the trial, 
the facts conferring jurisdiction. - 


Src. 60. In pleading the performance of conditions precedent in a 
contract, it shall not be necessary to state the facts showing such per- 
formance; but it may be stated generally that the party duly performed 
all the conditions on his part; and, if such allegation be controverted, 
the party pleading shall establish on the trial the facts showing such 
performance. 


Src. 61. In pleading a private statute, or a right derived therefrom, 
it shall be sufficient to refer to such statute by its title and the day of 
its passage, and the court shall thereupon take judicial notice thereof; 
except in this code it shall be sufficient to refer to the chapter by 
number and its title. 


Src. 62. In an action for libel or slander, it shall not be necessary to 
state in the complaint any extrinsic facts for the purpose of showing 
the application to the plaintiff of the defamatory matter out of which 
the cause of action arose; but it shall be sufficient to state generally 
that the same was published or spoken concerning the plaintiff, and if 
such allegation be controverted, the plaintiff shall establish on the trial 
that it was so published or spoken. 


Src. 63. In the actions mentioned in the last section, the defendant 
may, in his answer, allege both the truth of the matter charged as 
defamatory and any mitigating circumstances to reduce the amount of 
damages ; and, whether he prove the justification or not, he may give 
in evidence the mitigating circumstances. 


Suc. 64. The plaintiff may unite several causes of action in the same ` 
complaint, when they all arise out of: 

1st. Contracts, express or implied ; or, 

2d. Claims to recover specific real property, with or without dam- 
ages, for the withholding thereof, or for waste committed thereon, and 
the rents and profits of the same; or, i 
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ad. Claims to recover specific personal property with or without 
damages, for the withholding thereof; or, 

4th. Claims against a trustee, by virtue of a contract or by operation 
of law; or, 

§th. Injuries to character ; or, 

Gth. Injuries to person ; or, l 

Yth. Injuries to property. But the causes of action so united shall 
‘all belong to one only of these classes, and shall affect all the parties 
to the action, and not require different places of trial, and shall be 
- separately stated. 


Src. 65. Every material allegation of the complaint, not specifically 
controverted by the answers, shall, for the purpose of the action, be 
taken as true. But the allegation of new matter in the answer shall 
be deemed controverted by the adverse party, as upon a direct denial 
or avoidance, as the case may require. 


Src. 66. A material allegation in a pleading is one essential to the 
claim or defense, and which could not be stricken from the pleading 
without leaving it insufficient. 


Sec. 67. After the decision of a demurrer, and on the payment of 
the costs of the same, the defendant may answer upon such terms as 
the court shall direct. 


Src. 68. The court may, in furtherance of justice and on such terms 
as may be proper, amend any pleading or proceedings by adding or 
striking out the name of any party, or by correcting a mistake in the 
name of a party or a mistake in any other respect, and may upon like 
terms enlarge the time for an answer or demurrer, or demurrer to an 
answer filed. The court may likewise, upon affidavit showing good 
cause therefor, after notice to the adverse party, allow, upon such terms 
as may be just, an amendment to any pleading or proceeding in other 
particulars, and may upon like terms allow an answer to be made after 
the time limited by this chapter ; and may, upon such terms as may be 
just, and upon payment of costs, relieve a party or his legal represen- 
tatives from a judgment, order or other proceeding taken against him . 
through his mistake, inadvertence, surprise or excusable neglect; 
when from any cause the summons and a copy of the complaint in an 
action have not been personally served on the defendant, the court 
may allow, on such terms as may be just, such defendant or his legal 
representatives, at any time within one year after the rendition of any 
judgment in such action, to answer to the merits of the original action. 


SEC. 69. When the plaintiff is ignorant of the name of a defendant, 
such defendant may be designated in any pleading or proceeding by 
any name; and when his true name is discovered the pleading or pro- 
ceeding may be amended accordingly. 


Sec. 70. In the construction of a pleading for the purpose of deter- 
mining its effects, its allegations shall be liberally construed, with a 
view to substantial justice between the parties. 


SEC. 71. The court shall, in every stage of an action, disregard any 
error or defect in the pleadings or proceedings which shall not affect 
the: substantial rights of the parties; and no judgment shall be reversed 
or affected by reason of such error or defect. 

| ` 
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Of the Provisional Remedies in Civil Actions. 
Arrest and Bail. | 


SEC. 72. No person shall be arrested in a civil action, except as pre- 
scribed by this chapter. 


. Sxc. 73. The defendant may be arrested as hereinafter prescribed, 

in the following cases arising after the passage of this chapter: 

1st. In an action for the recovery of money or damages, on a cause 
of action arising upon contract, express or implied, when the defend- - 
ant is about to depart from the Territory with intent to defraud his 
creditors, or when the action is for willful injury to person, to 
character or to property, knowing the property to belong to another. 

2d. In an action for a fine or penalty, or for money or property 
embezzled or fraudulently misapplied, or converted to his own use, by 
a public officer; or an officer of a corporation, or an attorney, factor, 
broker, agent or clerk, in the course of his employment as such; or 
by any other person in a fiduciary capacity, or for misconduct or neg- 
lect in office, or in a professional employment; or for a willful viola- 
tion of duty. - 

3d. In an action to recover the possession of personal propérty 
unjustly detained, when the property, or any part thereof, has been 
concealed, removed or disposed of, so that it cannot be found or taken 
by the officer. i 

4th. When the defendant has been guilty of a fraud in contracting 
the debt, or incurring the obligation for which the action is brought; 
or in concealing or disposing of the property, for the taking, detention 
or conversion of which the action is brought. 

5th. When the defendant has removed or disposed of his property, 


or is about to do so, with intent to defraud his creditors. 


SEC. 74. An order for the arrest of the defendant shall be obtained 
from a judge of the court in which the action is brought. 


. Suc. 75. The order may be made whenever it shall appear to the 

judge, by the affidavit of the plaintiff or some other person, that a 
sufficient cause of action exists; and that the case is one of those men- 
tioned in section seventy-three. The affidavit shall be either positive, . 
or upon information and belief; and when upon information and 
belief, it shall state the facts upon which the information and belief 
are founded. If an order of arrest be made, the affidavit shall be filed 
with the clerk of the court. 


Src. 76. Before making the order the judge shall require a written 
undertaking on the part of the plaintiff, with sureties, to the effect 
that if the defendaiit recover judgment, the plaintiff will pay all costs 
and charges that may be awarded to the defendant, and all damages 
which he may sustain by reason of the arrest, not exceeding the sum 
specified in the undertaking, which shall be at least five hundred dol- 
lars. Each of the sureties shall annex to the undertaking an affidavit 
that he is a resident and householder, or freeholder, within the Terri- 
tory, and worth double the sum specified in the undertaking, over and 
above all his debts and liabilities, exclusive of property exempt from 
execution. The undertaking shall be filed with the clerk of the court. 


Src. 77. The order may be made to accompany the summons, or any 
other time afterward and before judgment. It shall require the sheriff 
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| . 
of the county where the defendant may be found forthwith to arrest 
him and hold him to bail in a specified sum, and to return the order 
at a time therein mentioned to the clerk of the court in which the 
action is pending. 

Sec. 78. The order of arrest, with a copy of the affidavit upon which 
it is made, shall be delivered to the sheriff, who, upon arresting the 
defendant, shall deliver to him the copy of the affidavit; and also, if 
desired, a copy of the order of arrest. 


SEc. 79. The sheriff shall execute the order by arresting the defend- 
- ant, and keeping him in custody until discharged by law. 


SEC. 80. The defendant, at any time before execution, shall be dis- 
charged from the arrest, either upon giving bail or upon depositing 
the amount mentioned in the order of arrest, as provided in this 
chapter. i 


SEC. 81. The defendant may give bail, by causing a written under- 
taking to be executed by two or more sufficient sureties, stating their 
places of residence and occupations, to the effect that they are bound 
in the amount mentioned in the order of arrest; that the defendant 
shall, at all times, render himself amenable to the process of the court 
during the pendency of the action, and to such as may be issued to 
enforce the judgment therein; or that they will pay to the plaintiff 
the! amount of any judgment which may be recovered in the action. 


SEC. 82. At any time before judgment, or within ten days thereafter, 
the bail may surrender the defendant in their exoneration, or he ma 
surrender himself to the sheriff of the county where he was arrested. 


Src. 83. For the purpose of surrendering the defendant, the bail, at 
any time or place before they are finally charged, may themselves 
arrest him, or by a written authority, indorsed on a certified copy of 
the undertaking, may empower the sheriff to do so. Upon the arrest 
of the defendant by the sheriff, or upon his delivery to the sheriff by 
the bail, or upon his own surrender the bail shall be exonerated ; pro- 
vided, such arrest, delivery or surrender, take place before the expira- 
tion of ten days after judgment; but if such arrest, delivery: or sur- 
render be not made within ten days after judgment, the bail shall be 
finally charged’ on their undertaking, and be bound to pay the amount 
of the judgment within ten days thereafter. 


Src. 84. If the bail neglect or refuse to pay the judgment within 
ten days after they are finally charged, judgment against such bail for 
the'amount of such original judgment may be, by order of the court, 
upon affidavit of such neglect or refusal, entered against the bail. 


Src. 85. The bail shall also be exonerated by the death of the 
defendant, or his imprisonment in a Territorial prison, or by his legal 
discharge from the obligation to render himself amenable to the 
process. . 


Src. 86. Within the time limited for that purpose the sheriff shall 
file the order of arrest in the office of the clerk of the court in which 
the action is pending, with his return indorsed thereon, together with 
a copy of the undertaking of the bail. The original undertaking he 
shall retain in his possession until filed, as herein provided. The 
plaintiff, within ten days thereafter, may serve upon the sheriff a notice 
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that he does not accept the bail, or he shall be deemed to have accepted 
them, and the sheriff shall be exonerated from liability. If no notice 
be served within ten days, the original undertaking shall be filed with 
the clerk of the court. 


Src. 87. Within five days after the receipt of notice, the sheriff or 
defendant may give to the plaintiff, or his attorney, notice of the justi- 
fication of the same or other bail (specifying the places of residence 
and occupations of the latter), before a judge of the court or district 
: clerk, at a specified time and place; the time to be not less than five 
nor more than ten days thereafter, except by consent of parties. In 
case other bail be given there shall be a new undertaking. l 


Sec. 88. The qualifications of bail shall be as follows: l 

1st. Each of them shall be a resident and householder or freeholder 
within the county. - ; 

2d. Each shall be worth the amount specified in the order of arrest, 
or the amount to which the order is reduced, as provided in this chap- 
ter, over and above all his debts and liabilities, exclusive of property 
exempt from execution; but the judge or district clerk, on justifica- 
tion, may allow more than two sureties to justify severally in amounts 
less than that expressed in the order, if the whole justification be- 
equivalent to that of two sufficient bail. 


Src. 89. For the purpose of justification, each of the bail shall attend 
before the judge or district clerk at the time and place mentioned in 
the notice, and may be examined on oath on the part of the plaintiff, 
touching his sufficiency, in such manner as the judge or clerk, in his 
discretion, may think proper. The examination shall be reduced to 
writing, and subscribed by the bail, if required by the plaintiff. 


Src. 90. If the judge or clerk find the bail sufficient, he shall annex 
the examination to the undertaking, indorse his allowance thereon, 
and cause them to be filed, and the sheriff shall thereupon be exoner- 
ated from liability. : 


Src. 91. The defendant may, at the time of his arrest, instead of 
giving bail, deposit with the sheriff the amount mentioned in the 
order. In case the amount of the bail be reduced, as provided in this 
chapter, the defendant may deposit such amount instead of giving 
bail. In either case, the sheriff shall give the defendant a certificate 


of the deposit made, and the defendant shall be discharged out of 
custody. 


Sec. 92. The sheriff shall immediately after the deposit pay the 
same into court, and take from the clerk receiving the same two cer- 
tificates of such payment, the one of which he shall deliver or trans- 
mit to the plaintiff or his. attorney, and the other to the defendant. 
For any default in making such payment, the same proceedings may 
be had on the official bond of the sheriff to collect the sum deposited 
as in other cases of delinquency. 


SEC. 93. If money be deposited, as provided in the last two sections, 
bail may be given, and may justify upon notice at any time before 
judgment; and on the filing of the undertaking and justification with 


the clerk, the money deposited shall be refunded by such clerk to the 
defendant. 


SEC. 94. Where money shall have been deposited, if it remain on 
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deposit at the time of a recovery of a judgment in favor of the plain- 
tiff, the clerk shall, under the direction of the court, apply the same 
in satisfaction thereof, and, after satisfying the judgment, shall refund, 
the surplus, if any, to the defendant. If the judgment be in favor of 
the defendant, the clerk shall, under like direction of the court, refund 
to him the whole sum deposited and remaining unapplied. 


SEC. 95. If, after being arrested, the defendant escape or be rescued, 
the sheriff shall himself be liable as bail; but he may discharge him- 
self from such liability by the giving and justification of bail, at any 
time before judgment. 


Sec. 96. If a judgment be recovered against the sheriff, upon his 
liability as bail, and an execution thereon be returned unsatisfied in 
whole or in part, the same proceedings may be had, on his official 
bond, for the recovery of the whole or any deficiency as in other cases 
_of delinquency. 


Suc. 97. A defendant arrested may, at any time before the justifica- 
tion of bail, apply to the judge who made the order, or the court in . 
which the action is pending, upon reasonable notice to the plaintiff to 
- vacate the order of arrest or. to reduce the amount of bail. If the 
application be made upon affidavits on the part of the defendant, but 
not otherwise, the plaintiff may oppose the same by affidavits or other 
` proofs, in addition to those on which the order of arrest was made. 


Src. 98. If upon such application it shall satisfactorily appear that . 
there was not sufficient cause for the arrest, the order shall be vacated; ` 
or if it satisfactorily appear that the bail was fixed too high, the amount 
shall be reduced. 


| Claims and Delivery of Personal Property. 


| 


| 

Sec. 99. The plaintiff, in an action to recover the possession of per- 
sonal property, may, at the time of issuing the summons, or at any 
time before answer, claim the delivery of such property to him as 
provided in this chapter. 

Sro. 100. Where a delivery is claimed, an affidavit shall be made by 
the plaintiff or by some one in his behalf, showing: 


Ist. That the plaintiff is the owner of the property claimed (par- 
ticularly describing it), or is lawfully entitled to the possession 
thereof ; 

ad. That the property is wrongfully detained by the defendant ; 

ad. The alleged cause of the detention thereof, according to his best 
knowledge, information and belief; 

4th. That the same has not been taken for a tax, assessment or fine, 
pursuant-to a statute; or seized under an execution or an attachment 
against the property of the plaintiff; or, if so seized, thatit is by statute 
exempt from such seizure; and, 

5th. The actual value of the property. 


Src. 101. A judge or clerk of the court in which the action is 
brought, shall thereupon, by an indorsement in writing upon the affi- 
davit, order the sheriff of the county where: the property claimed may 
be to take the same from the defendant and deliver it to the plaintiff, 
upon receiving the undertaking mentioned in the next section. 


| 
| 
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Sec. 102. Upon the receipt of the affidavit and order, with a written 
undertaking executed by two or more sufficient sureties, approved by 
the sheriff, to the effect that they are bound in double the value of the 
property as stated. in the affidavit, for the prosecution of the action 
and for the return of the property to the defendant, if return thereof 
be adjudged, and for the payment to him of such sum as may, for any 
cause be recovered against the plaintiff, the sheriff shall forthwith 
take the preperty, described in the affidavit, if it be in the possession of 
the defendant or his agent, and retain it in his custody. He shall also 
without delay serve on the defendant a copy of the affidavit, order and 
undertaking, by delivering the same to him personally if he can be 
found, or to his agent from whose possession the property is taken ; 
or, if neither can be found, by leaving them at the usual place of 
abode of either with some person of suitable age and discretion; or, if 
neither have any known place of abode, by putting them into the 
nearest post-office directed to the defendant. 


SEC. 103. The defendant may, within two days after the service of a 
copy of the affidavit and undertaking, give notice to the sheriff that 
he excepts to the sufficiency of the sureties. If he fails to do so he 
shall be deemed to have waived all objections to them. When the 
defendant excepts, the sureties shall justify on notice in like manner 
as upon bail on arrest; and the sheriff shall be responsible for the 
sufficiency of the sureties until the objection to them is either waived 
as above provided, or until they justify. If the defendant except to 
the sureties he cannot reclaim the property, as provided in the next- 
section. 


Sec. 104. At any time before the delivery of the property -to the 
plaintiff the defendant may, if he do not except to the sureties of the 
plaintiff, require the return thereof, upon giving to the sheriff a written 
undertaking, executed by two or. more sufficient sureties, to the effect 
that they are bound in double the value of the property as stated in - 
the affidavit of the plaintiff for the delivery thereof to the plaintiff, if 
such delivery be adjudged, and for the payment to him of such sum as 
may for any cause be recovered against the defendant. Ifa return of 
the property be not so required within five days after the taking and 
service of notice to the defendant, it shall be delivered to the plaintiff, 
except as provided in section one hundred and nine. Z 


SEC. 105. The defendant’s sureties, upon notice to the plaintiff of 
not less than two or more than five days, shall justify before a judge 
or district clerk, in the same manner’ as upon bail on arrest; and 
upon such justification the sheriff shall deliver the property to the 
defendant. The sheriff shall be responsible for the defendant’s sureties 
until they justify, or until-the justification is completed or expressly 
waived, and may retain the property until that time; if they, or others 
in their place, fail to justify at the time and place appointed, he shall 
deliver the property to the plaintiff. 


SEC. 106. The qualification of sureties and their justification shall 
be such as are prescribed by this chapter in respect to bail upon an 
order of arrest. 


SEC. 107. If the property, or any part thereof, be concealed in a 
building or inclosure, the sheriff shall publicly demand its delivery ; if 
1t be not delivered, he shall cause the building or inclosure to be 

51 ; i 


a“ 


| ss 
402 PROCEEDINGS IN CIVIL CASES. 
| 


broken open, and take the property into his possession ; and, if neces- 
sary, he may call to his aid the power of his county. 


Src. 108. When the sheriff shall have taken property, as in this 
chapter provided, he shall keep it in a secure place, and deliver it to 
the party entitled thereto, upon receiving his lawful fees for taking 
and his necessary expenses for keeping the same. 


Src. 109. If the property taken be claimed by any other person than 
the defendant or his agent, and such person make affidavit of his title 
thereto, or right to possession thereof, stating the grounds of such 
title or right, and serve the same upon the sheriff, the sheriff shall not 
be bound to keep the property, or deliver it to the plaintiff, unless the 
plaintiff, on demand of him or his agent, indemnify the sheriff against 
such claim, by an undertaking, by two sufficient sureties, accompanied 
by their affidavits, that they are each worth double the value of the 
property as specified in the affidavit of the plaintiff, over and above 
their debts and liabilities, exclusive of property exempt from execu- 
tion, and are freeholders or householders in the county; and no claim 
to such property by any other person than the defendant or his agent 
shall be valid against the sheriff unless so made. 


Szoc. 110. The sheriff shall file the order and affidavit with his pro- 
ceedings thereon with the clerk of the court in which the action is 
pending, within twenty days after taking the property mentioned 
therein. ` i 

| Injunction. 

Szc. 111. An injunction is a writ or order requiring a person to 
refrain from a particular act. The order or writ may be granted by 
the court in which the action is brought, or by a judge thereof, and 
when made by a judge, may be enforced as the order of the court. 


SEC. 112. An injunction may be granted in the following cases: 

l. When it shall appear by the complaint that the plaintiff is 
entitled to the relief demanded, and such relief, or any part thereof, 
consists in restraining the commission or continuance of the act com- 
plained of, either for a limited period or perpetually. 

2. When it shall appear by the complaint or affidavit that the com- 
mission or continuance of some act during the litigation would pro- 
duce great or irreparable injury to the plaintiff. 

' 8. When it shall appear during the litigation that the defendant is 
doing, or threatens or is about to do, or is procuring or suffering to be 
done, some act in violation of the plaintiff’s rights respecting the sub- 
ject of the action, and tending to render the judgment ineffectual. 


Sec. 113. The injunction may be granted at the time of issuing the 
summons upon the complaint; and at any time afterward, before judg- 
ment upon affidavits. The complaint in the one case, and the affida- 
vits in the other, shall show satisfactorily that sufficient grounds exist 
therefor. No injunction shall be granted on the complaint, unless it 
be' verified by the oath of the plaintiff, or some one in his behalf, that 
he, the person making the oath, has read the complaint, or heard the com- 
plaint read, and knows the contents thereof, and the same is true of his 
own knowledge, except the matters therein stated on information and 
belief; and that, as to those matters, he believes it to be true. When 
granted on the complaint, a copy of the complaint and verification 
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attached shall be served. with the injunction; when granted upon affi- 
davit, a copy of the affidavit shall be served with the injunction. 


SEC. 114. An injunction shall not be allowed after the defendant has 
answered, unless upon notice or upon an order to show cause; but in 
such case the defendant may be restrained until the decision of the 
court or judge granting or refusing the injunction. 


Src. 115. On granting an injunction, the court or judge shall require, 
except where the people of the Territory are a party plaintiff, a written 
undertaking on the part of the plaintiff, with sufficient sureties, to 
the effect that the plaintiff will pay to the party enjoined such dam- 
ages, not exceeding an amount to be specified, as such party may sus- 
tain by reason of the injunction, if the court finally decide that the 
plaintiff was not entitled thereto. 


Src. 116. If the court or judge deem it proper that the defendant, 
or any of several defendants, should be heard before granting the 
injunction, an order may be made requiring cause to be shown ata 
specified time and place why the injunction should not be granted; 
and the defendant may in the mean time be restrained. 


Src. 117. An injunction to suspend the general and ordinary busi- 
ness of a corporation shall not be granted except by the court or judge ; 
nor shall it be granted without due notice of the application therefor 
to the proper officers of the corporation, except when this Territory is 
a party to the proceeding. 


Src. 118. If an injunction be granted without notice, the defendant, 
at any time before the trial, may apply, upon reasonable notice to the 
judge who granted the injunction or to the court in which the action 
is brought, to dissolve or modify the same. The application may be 
made upon the complaint and the affidavit on which the injunction 
was granted, or upon affidavit on the-part of the defendant, with or 
without the answer. If the application be made upon affidavits on 
the part of the defendant, but not otherwise, the plaintiff may oppose 
the same by affidavits or other evidence in addition to those on which 
the injunction was granted. 


Sec. 119. If, upon such application, it satisfactorily appear that 
there is not sufficient ground for the injunction, it shall be dissolved ; 
or, if it satisfactorily appear that the extent of the injunction is too 
great, it shall be modified. 


Atiachment. 


Sec. 120. The plaintiff, at the time of issuing the summons, or at 
any time afterward, may have the property of thé defendant attached 
as security for the satisfaction of any judgment that may be recovered, 
unless the defendant give security to pay such judgment, as herein- 
after provided in the following cases : 

lst. In an action upon a contract, express or implied, for the direct 
payment of money, and which is not secured by a mortgage upon real 
or personal property. 

2d. In an action upon a contract, express or implied, against a 
defendant not residing in this Territory. 


SEc. 121. The clerk of the court shall issue the writ of attachment 
upon receiving an affidavit by or on behalf of the plaintiff, which shall 
be filed, showing: 
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That the defendant is indebted to the plaintiff (specifying the 
amount of such indebtedness over and above all legal set-offs or 
counterclaims) upon a contract, express or implied, for the direct pay- 
ment of money, and that such contract was made or is payable in the 
Territory, and that the payment of the same has not been secured by 
any mortgage on real or personal property, and showing also the exist- 
ence of any of the following causes: 

First. That the defendant is not a resident of this Territory. 

Second. That he is about to remove his property and effects beyond 
the limits of the Territory. 

Third. That he has absconded from his usual place of abode in this 
Territory, so that the ordinary process of the law cannot be served 
upon him. 

Fourth. That he is about fraudulently to conceal or make away 
withi his property and effects so as to defraud, hinder or delay his 
creditors. 

Fifth. That he has fraudulently concealed or made away with his 
property and effects so as to defraud, hinder or delay his creditors. 

Sixth. That he is about fraudulently to convey, assign or dispose of 
his property so as to defraud, hinder or delay his creditors. 

Seventh. That he has fraudulently conveyed, assigned and disposed 
of his property to defraud, hinder or delay his creditors. 

Eighth. That the defendant is a non-resident corporate body. ` 

Ninth. That he is about to remove from this Territory to avoid the 
ordinary process of law. [As amended in 1866.] 


SEC. 122. Before issuing the writ the clerk shall require a written 
undertaking on the part of the plaintiff, in a sum not less than double 
the amount claimed by the plaintiff with sufficient sureties to the effect 
that if the defendant recover judgment the plaintiff will pay all costs 
that may be awarded to the defendant, and all damages which he may 
sustain by reason of the attachment, not exceeding the sum specified 
in the undertaking. 


SxEc. 123. The writ shall be directed to the sheriff of -any county in 
which property of such defendant may be, and require him to attach 
and safely keep all the property of such defendant within his county, 
not exempt from execution, or so much thereof as may be sufficient to 
satisfy the plaintiff’s demand, the amount of which shall be stated in 
conformity with the complaint, unless the defendant give him security 
by the undertaking of at least two sufficient sureties, in an amount 
sufficient to satisfy such demand, besides costs; in which case the 
sheriff shall take such undertaking and release the property attached. 
- Several writs may be issued at the same time to the sheriffs of different 
counties. 

Src. 124. The rights or shares which the defendant may have in the 
stock of any corporation or company, together with the interest and 
profits thereon, and all debts due such defendant, and all other property 
in this Territory of such defendant not exempt from execution, may 
be attached, and, if judgment be recovered, be sold to satisfy the judg- 
ment and execution. 

Sxo. 125. The sheriff to whom the writ is directed and delivered shall 


execute the same without delay, and if the undertaking mentioned in 
section one hundred and twenty-three be not given, as follows: 


l 
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1st. Real property shall be attached by leaving a copy of the writ 
with the occupant thereof; or, if there be no occupant, by posting a 
copy in a conspicuous place thereon, and filing a copy, together with a 
description of the property attached, with the recorder of the county. 

2d. Personal property capable of manual delivery shall be attached 
by taking it into custody. 

3d. Stock or shares, or interest In stock or shares, of any corporation 
or company, shall be attached by leaving with the president, or other 
head of the same, or the secretary, cashier or managing agent thereof, 
a copy of the writ, and a notice stating that the stock or interest of 
the defendant is attached in pursuance of such writ. 7 

4th. Debts and credits, and other personal property, not capable of 
manual delivery, shall be attached by leaving with the person owing 
such debts, or having in his possession or under his control such credits, 
or other personal property, a copy of the writ, and a notice that the 
debts owing by him to the defendant or the creditors, and other per-` 
sonal property in his possession or under his control, belonging to the 
defendant, are attached in pursuance of such writ. 


Src. 126. Upon receiving information in writing from the plaintiff, 
or his attorney, that any person has in his possession or under his con- 
trol any credits or other personal property belonging to the defendant, 
or is owing any debt to the defendant, the sheriff shall serve upon such 
person a copy of the writ, and a notice that such credits, or other prop- 
erty or debts, as the case may be, are attached in pursuance of such 
writ. - 


Serc. 127. All persons having in their possession, or under their con- 
trol, any credits or other personal property belonging to the defendant, 
or owing any debts to the defendant, at the time of service upon them 
of a copy of the writ and notice, as provided in the last two sections, 
shall be, unless such property be delivered up or transferred, or such 
debts be paid to the sheriff, liable to the plaintiff for the amount of 
such credits, property or debt, until the attachment be discharged, or 
any judgment recovered by him be satisfied. 


Sec. 128. Any person owing debts to the defendant, or having in his 
possession or under his control any credits or other personal prop- 
erty belonging to the defendant, may be required to attend before the 
court or judge, and be examined on oath respecting the same. The 
defendant may also be required to attend for the purpose of giving 
information respecting his property, and may be examined on oath. 
The court or judge may, after such examination, order personal prop- 
erty capable of manual delivery to be delivered to the sheriff on such 
terms as may be just, having reference to any liens thereon, or claims 
against the same, and a memorandum to be given of all other personal 
property, containing the amount and description thereof. 


SEC. 129. The sheriff shall make a full inventory of the property 
attached, and return the same with the writ. 'To enable him to make 
such return as to debts and credits attached, he shall request, at the 
time of service, the party owing the debt or having the credit to give 
him a memorandum stating the amount and description of each ; and, 
if such memorandum be refused, he shall return the fact of refusal 
with the writ. The party refusing to give the memorandum may be 
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required to pay the costs of any proceedings taken for the purpose of 
obtaining information respecting the amount and description of such 
debt or credit. i 


Src. 130. If any of the property attached be perishable, the sheriff 
shall sell the same in the manner in which such property is sold on 
execution. The proceeds and other property attached by him shall 
be retained by him to answer any judgment that may be recovered in 
the action, unless sooner subjected to execution upon another judg- 
ment recovered previous to the issuing of the attachment. Debts and 
credits attached may be collected by him, if the same can be done 
without suit. The sheriff’s receipt shall be a sufficient discharge for 
the amount paid. 


Src. 131. If any personal property attached be claimed by a third 
person as his property, the sheriff may summon a jury of six men to 
try the validity of such claim; and such proceedings shall be had 
thereon, with the like effect, as in case of a claim after levy upon 
execution. 


SEC. 132. If judgment be recovered by the plaintiff, the sheriff shall 
satisfy the same out of the property attached by him which has not . 
been delivered to the defendant or a claimant as hereinbefore provided, 
or subjected to execution on another judgment recovered previous to 
the issuing of the attachment, if it be sufficient for that purpose: 

1st. By paying to the plaintiff the proceeds of all sales of perishable 
property sold by him, or of any debts or credits collected by him, or so 
much as shall be necessary to satisfy the judgment. 

2d. If any balance remain due, and an execution shall have been 
issued on the judgment, he shall sell under the execution so much of 
the property, real or personal, as may be necessary to satisfy the bal- 
ance, if enough for that purpose remain in his hands. Notices of the 
sales shall be given, and the sales conducted as in other cases of sales 
on execution. 


Src. 133. If, after selling all the property attached by him remaining 
in his hands, and applying the proceeds, together with the proceeds of 
any debts or credits collected by him, deducting his fees, to the pay- 
ment of the judgment, any balance shall remain due, the sheriff shall 
proceed to collect such balance as upon an execution in other cases. 
Whenever the judgment shall have been paid, the sheriff, upon reason- 
able demands, shall deliver over to the defendant the attached property 
remaining in his hands, and any procceds of the property attached 
unapplied on the judgment. 


Sec. 134. If the execution be returned unsatisfied, in whole or in 
part, the plaintiff may prosecute any undertaking given, pursuant 
to section one hundred and twenty-three or section one hundred and 
thirty-seven, or he may proceed as in other cases upon the return of 
an execution. 


Src. 135. If the defendant recover judgment against the plaintiff, 
any: undertaking received in the action, all the proceeds of sales and 
money collected by the sheriff, and all the property attached remaining 
in the sheriff’s hands, shall be delivered to the defendant or his 
agent; the order of attachment shall be discharged and the property 
released therefrom. 
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SEC. 136. Whenever the defendant shall have appeared in the action 
he may apply upon reasonable notice to the plaintiff, to the court or 
judge thereof for an order. to discharge the same, upon the execution 
of the undertaking mentioned in the next section; and, if the applica- 
tion be granted, all the proceeds of sales and moneys collected by the 
- sheriff, and all the property attached remaining in his hands shall be 
released from the attachment and delivered to the defendant upon 
the justification of the sureties on the undertaking, if required by 
the plaintiff. 


Sec. 137. Upon such application the defendant shall deliver to the 
court or judge an undertaking executed by at least two sureties, resi- 
dents and freeholders in the county, to the effect that the sureties will, 
on demand, pay to the plaintiff the amount of judgment that may be 
recovered against the defendant in the action, not exceeding the sum 
specified in the undertaking, which shall be sufficient to satisfy the 
amount claimed by the plaintiff in his complaint and the costs. The 
sureties may be required to justify on application before the judge or 
court, and the property attached shall not be released from the attach- 
ment without their justification, if the same be required. 


Src. 138. The defendant may, also, any time before the time for 
answering expires, apply, on motion upon reasonable notice to the 
plaintiff, to the judge who made the order or the court in which the 
action is brought, that the attachment be discharged on the ground 
that the writ was improperly issued. 


SEC. 139. If the motion be made upon affidavits on the part of the 
defendant, but not otherwise, the plaintiff may oppose the same by 
affidavits or other evidence, in addition to those on which the order 
of attachment was made. 


SEC. 140. If upon such application it shall satisfactorily appear that 
the writ of attachment was improperly issued it shall be discharged. 


Src. 141. Upon the return of the writ of attachment, the defendant 
may file his answer under oath, putting in issue the truth of the mat- 
ters contained in the affidavit, and the same shall be tried as a prelim- 
inary :issue in the cause; and if the affidavit is not sustained the 
attachment shall be dissolved, and the suit shall proceed as if com- 
menced by an ordinary summons; and the plaintiff, upon the dissolu- 
tion of the attachment, shall be adjudged to pay all the costs of the 
attachment and the damages sustained thereby, to be determined as in 
ordinary actions for damages. 


SEC. 142. Upon the return of the writ of attachment, if it appear 
to the court that an excess of property has been attached, the court 
may, by order, reduce the amount to what will be sufficient to satisfy 
the demands of the plaintiff, with costs. 


SEC. 143. The sheriff shall return the writ of attachment with the 
summons, if issued at the same time; otherwise, within twenty days 
after its receipt, with a certificate of his proceedings indorsed thereon 
or attached thereto. The provisions of this chapter shall not apply to 
any suits by attachment already commenced. 
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| Deposit in Court. 

SEO. 144. When it is admitted by the pleading or examination of 
.a party that he has in his possession, or under his control, any money 
‘or other things capable of delivery, which, being the subject of the 
litigation, is held by him as trustee for another party, or which 
belongs or is due to another party, the court may order the same, upon 
motion, to be deposited in court or delivered to such party, upon 
suck- conditions as may be just, subject to the further direction of the 
court. : 


Suc. 145. A receiver may be appointed by the court in which the 
action is pending, or before the judge thereof: | 

lst. Before judgment provisionally on the application of either party, 
when he establishes a prima facie right to the property, or an interest 
` therein which is the subject of the action, and which is in possession 
of the adverse party, and the property, or its rents and profits, are in 
danger of being lost or materially injured or impaired. 

ad. After judgment, to dispose of the property according to the 
judgment, or to preserve it during the pending of an appeal; and, 

3d. In such other cases as are in accordance with the practice of 
courts of equity jurisdiction. 


| Of the Trial and Judgment in Civil Actions. 


Judgment in General. 


Sec. 146. A judgment is the final determination of the rights of 
the parties in the action or proceeding, and may be entered in term 
or vacation. 


SEO. 147. Judgment may be given for or against one or more of 
several plaintiffs, and for or against one or more of several defendants ; 
and it may, when the justice of the case requires it, determine the 
ultimate rights of the parties on each side, as between themselves. 


Sec. 148. In an action against several defendants, the court may, in 
its discretion, render judgment against one or more of them, leaving 
the action to proceed against the others, whenever a several judgment 
is proper. 

SEC. 149. The relief granted to the plaintiff, if there be no answer, 
shall not exceed that which he shall have demanded in his complaint ; 
but in any other case the court may grant him any relief consistent 
with the case made by the complaint and embraced within the issue. 


Sec. 150. An action may be dismissed or a judgment of nonsuit 
entered: in the following cases: 

lst, By the plaintiff himself, at any time before trial, on the pay- 
ment of costs, if a counterclaim has not been made. If a provisional 
remedy has been allowed, the undertaking shall thereupon be delivered 
by the clerk to the defendant, who may have his action thereon. 

2d. By either party, upon the written consent of the other. 

3d. By the court, when the plaintiff fails to appear on the trial, and 
the defendant appears and asks for the dismissal. 

4th. By the court, when upon the trial, and before the final submis- 
sion of the case, the plaintiff abandons it. 
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5th. By the court, upon motion of the defendant, when upon the 
trial the plaintiff fails to prove a sufficient case for the jury. ‘The 
dismissal mentioned in the first two subdivisions shall be made by an - 
entry in the clerk’s register. Judgment may thereupon be entered 
accordingly. 


Sro. 151. In every case, other than those mentioned in the last ec- 
tion, the judgment shall be rendered on the merits. - a 


Judgment upon Failure to Answer. 
/ 


Sec. 152. Judgment may be had, if the defendant fail to answer the 
complaint, as follows: 

1st. In an action arising upon contract for the recovery of money or 
damages only, if no answer has been filed with the clerk of the court 
within the time specified in the summons, or such further time as may 
have been granted; the clerk, upon application of the plaintiff, shall 
enter the default of the defendant, and immediately thereafter enter 
judgment for the amount specified in the summons, including the 
costs, against the defendant, or against one or more of several defend- 
ants, in the cases provided for in section thirty-two. 

2d. In other actions, if no answer has been filed with the clerk of 
the court within the time specified in the summons, or such further 
time as may have been granted; the clerk shall enter the default of 
the defendant, and thereafter the plaintiff may apply at the first or any 
subsequent term of the court for the relief demanded in the complaint. 
If the taking of an account or the proof of any fact be necessary to 
enable the court to give judgment or to carry the judgment into effect, 
the court may take the account or hear the proof, or may, in its discre- 
tion, order a reference for that purpose; and where the action is for 
the recovery of damages in whole or in part, the court may order the 
damages to be assessed by a jury; or if, to determine the amount of 
damages, the examination of a long account be necessary, by a refer- 
ence as above provided. f l 

3d. In actions where the service of summons was by publication, 
the plaintiff, twenty days after the expiration of the time designated 
in the order of publication, may, upon proof of the publication and 
that no answer has been filed, have judgment as provided for ‘in said . 
ice one hundred and fifty-two, hereby amended. [As amended in 
1866. 


Of Issues, and the manner of their Disposition. 


Src. 153. An issue arises when a fact or conclusion of law is main- 
tained by the one party and is controverted by the other. Issues are 
of two kinds: a. 

1. Of law; and 

2. Of fact. n 


SEC. 154. An issue of law arises upon a demurrer to the complaint, 
or to some part thereof. i 


SEc. 155. An issue of fact arises: 
1. Upon a material allegation in the complaint, controverted by the 
answer; or 
2. Upon new matter in the answer. 
52 
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Sno. 156. An issue of law shall be tried by the court, unless it be 
referred, upon consent, as provided in this chapter. 


SEc. 157. An issue of fact shall be tried by a jury, unless a jury trial 
is waived or a reference be ordered, as provided in this chapter. 
Where there are issues both of law and fact to the same complaint, 
the issues of law shall be first disposed of. 


Sec. 158. The clerk shall enter causes upon the calendar of the 
court according to the date of the issue. Causes once placed on the 
calendar for a general or special term, if not tried or heard at such 
term, shall remain upon the calendar from court to court until finally 
disposed of. 

SEC. 159. Hither party may bring the issue to trial or to a hearing; 
and in the absence of the adverse party, unless the court for good 
cause otherwise direct, may proceed with his case, and take a dismissal 
of; the action or a verdict or judgment, as the case may require. 


Szo. 160. A motion to postpone a trial on the ground of the absence 
of evidence shall only be made upon affidavit, showing the materi- 
ality of the evidence expected to be obtained, and that due diligence 
has been used to procure it. The court may ‘also require the moving 
party to state, upon affidavit, the evidence which he expects to obtain; 
and if.the adverse party thereupon admit that such evidence would be 
giyen, and that it be considered as actually given on the trial, or offered 
and overruled as improper, the trial shall not be postponed ; provided, 
that the party obtaining a postponement of a trial in any court of 
record shall also, if required by the adverse party, consent that the 
testimony of any witness of such adverse party who is in attendance 
‘be taken by deposition before a judge or clerk of the court in which ` 
the case is pending, or before a notary public to be named by the court, 
which shall accordingly be done; and the testimony so taken may be 
read on the trial with the same effect and subject to the same objec- . 
tions as if the witnesses were produced. 


po Trial by Jury. 


Formation of the Jury. 


‘SEG. 161. When the action is called for trial by jury, the clerk shall 
prepare separate ballots containing the names of the jurors summoned 
who have appeared and not been excused, and deposit them in a box. 
He shall then draw from the box twelve names, and the persons whose 
names are drawn shall constitute the jury. If the ballots become 
exhausted before the jury is complete, or if from any cause a juror or 
jurors be excused or discharged, the sheriff shall summon, under the 
direction of the court, from the citizens of the county and not from | 
bystander s, so many qualified persons as may be necessary to complete 
the jury. The jury shall consist of twelve persons, unless the parties 
consent to a less number. The parties may consent to any number not 
less than three. Such consent shall be entered by the aoe? in the 
minutes of the trial. 


_ | Szc. 162. As soon as the jury is completed, an oath or affirmation 
shall be administered to the jurors, in substance that they, each of 
them, will well and truly try the matter in issue between , the 
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plaintiff, and , the defendant, and a true verdict render accord- 
ing to the evidence. 


SEC. 163. Either party may challenge the jurors, but when there are 
several parties on -either side, they shall join in a challenge before it 
can be made. The challenges shall be to individual jurors, and shall 
either be peremptory or for cause. Each party shall be entitled to four 
peremptory challenges. 


Src. 164. Challenges for cause may be taken on one or more of the 
following grounds: 

Ist. A want of any of the qualifications prescribed by statute to 
render a person competent as a juror; 

2d. Consanguinity or affinity within the third degree to either 

arty ; 

3d. Standing in the relation of guardian and ward, master and serv- 
ant, employer and clerk, or principal and agent to either party; or 
being a member of the family of either party; or a partner in business 
with either party; or being security on any bond or obligation for 
either party ; 

4th. Having served as a juror or been a witness on a previous trial 
between the same parties for the same cause of action; 

5th. Interest on the part of the juror‘in the event of the action, or 
in the main question involved in the action; - 

6th. Having formed or expressed an unqualified opinion or belief as 
to the merits of the action ; 

Yth. The existence of a state of mind in the juror evincing enmity 
against or bias to either party. 


Sec. 165.’ Challenges for cause shall be tried by the court. The 
juror challenged, and any other person, may be examined as a witness 
on the trial of the challenge. 


Conduct of the Trial. 


Src. 166. If, after the impanneling of the jury, and before verdict, 
a juror become sick, so as to be unable to perform his duty, the court 
may order him to be discharged. In that case the trial may proceed - 
with the other jurors, or a new jury may be sworn, and the trial begin 
anew; or the jury may be discharged, and a new jury then or after- 
ward impanneled. 


Sec. 167. In charging the jury, the court shall state to them all 
matters of law which it thinks necessary for their information in giv- 
ing their verdict; and if it state the testimony of the case, it shall 
also inform the jury that they are the exclusive judges of all questions 
of fact. The court shall furnish to either party atthe time, upon 
request, a statement in writing of the points of law contained in the 
charge; or shall sign at the time a statement of such points prepared 
and submitted by the counsel of either party. 


Src. 168. After hearing the charge, the jury may either decide in 
court or retire for deliberation. If they retire, they shall be kept 
together in a room provided for them, or some other convenient place, 
under the charge of one or more officers, until they agree upon their 
verdict or are discharged by the court. The officer shall, to the utmost 
of his ability, keep the jury together, separate from other persons ; he 
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shall not suffer any communication to be made to them, or make any 
himself, unless by order of the court, except to ask them if they have 
agreed upon their verdict; and he shall not, before the verdict is ren- 
dered, communicate to any person the state of their a or 
the verdict agreed upon. 


SEC. 169. Upon retiring for deliberation, the jury may take with 
them all papers (except depositions) which have been received as evi- 
dence i in the cause, or copies of such papers as ought not,.in the opin- 
ion, of the court, to be taken from the person having them in posses- 
sion; and they may also take with them notes of the testimony or 
other proceedings on the trial taken by themselves, or any of them; 
but none taken by any other person. 


Sno. 170. After the jury have retired for deliberation, if there be a 
disagreement between them as to any part of the testimony, or if they 
desire to be informed of any point of law arising in the cause, they 
may require the officer to conduct them into court. Upon their being 
brought into court, the information required shall be given in the 
presence of, or after notice to, the parties or counsel. 


Src. 171. In all cases where a jury are discharged or prevented from 
giving a verdict by reason of accident or other cause during the prog- 
ress of the trial, or after the cause is submitted to them, the action 
may be again tried immediately, or at a future time, as the court shall 
direct. 


Suc. 172. While the jury are absent the court may adjourn from 
time to time in respect to other business; but it shall, nevertheless, be 
deemed open for every purpose connected with the cause submitted to 
the jury, until a verdict is rendered or the jury discharged. The court 
may direct the jury to bring in a sealed verdict at the opening of the 
court, in case of an agreement during a recess or adjournment for 
the day. A final adjournment of the court for the term shall discharge 
the j jury. 


Src. 173. When the j jury have agreed upon their verdict they shall 
be conducted into court by the officer having them in charge. Their 
names shall be then called, and they shall be asked by the court or the 
clerk whether they have agreed upon their verdict; and if the 
foreman answer in the affirmative they shall, on being required, de- 
clare the same. ` 


SEC. 174. If the verdict be informal or insufficient j in not covering 
the whole issue or issues submitted, the verdict may be corrected 
by'the jury under the advice of the court, or the jury may be again 
sent out. 


Sc. 175. When the verdict is given and is not informal or insuffi- 
cient, the clerk shall immediately record it in full in the minutes, and 
shall read it to the jury and inquire of them whether it be their verdict. 
If ; any juror disagree, the jury shall be again sent out; but if no dis- 
agreement be expressed the verdict shall be complete, and the jury 
shall be discharged from the case. 


| The Verdict. 


Suc. 176. The verdict of a jury is either general or special. A general 
verdict i is that by which they pronounce generally upon all or any of 
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the issues either in favor of the plaintiff or defendant; a special verdict 
is that by which the jury find the facts only, leaving the judgment to 
the court. The special verdict shall present the conclusions of fact as 
established by the evidence, and not the evidence to prove them; and 
those conclusions of fact shall be so presented as that nothing shall - 
remain to the court but to draw from them conclusions of law. 


Sec. 177%. The court may instruct the jury to find a special verdict; 
when not so instructed, the verdict shall be general. 


Sec. 178. When a verdict is found for the plaintiff in an action for 
the recovery of money, or for the defendant when a counterclaim for 
the recovery of money is established exceeding the amount of the 
plaintiff’s claim as established, the jury shall also find the amount of 
the recovery. 


Src. 179. In an action for the recovery of specific personal property, 
if the property has not been delivered to the plaintiff, or the defendant, 
by his answer, claim a return. thereof, the jury, if their verdict be in 
favor of the plaintiff, or if, being in favor of the defendant, they also 
find that he is entitled to a return thereof, shall find the value of the 
property and may at the same time assess the damages, if any are 
claimed in the complaint or answer, which the prevailing party has 
sustained by reason of the taking or detention of such property. 


Sec. 180. Upon receiving a verdict an entry shall be made by the 
clerk in the minutes of the court, specifying the time of trial, the 
names of the jurors and witnesses, and the verdict; and where a special 
verdict is found, either the judgment rendered thereon, or, if the case 
be reserved for argument or further consideration, the order thus - 
reserving it. 

Trial by the Court. 


Src. 181. Trial by jury may be waived by the several parties to an 
issue of fact, in actions arising on contract; and, with the assent of the 
court in other actions, in the manner following: 

lst. By failing to appear at the trial; i 

2d. By written consent, in person or by attorney, filed with the clerk ; 

3d. By oral consent in open court, entered in the minutes. The 
court may prescribe by rule what shall be deemed a waiver in other 


cases. 


Sec. 182. Upon the trial of an issue of fact by the court, its decision 
shall be given in writing, and filed with the clerk, within ten days 
after the trial took place. In giving the decision, the facts found and 
the conclusions of law shall be separately, stated. Judgment upon 
the decision shall be entered accordingly. 


Src. 183. On a judgment upon an issue of law, if the taking of an 
account be necessary to enable the court to complete the judgment, a 
reference may be ordered. 


Of References, and Trial by Referees. 


Src. 184. A reference may be ordered upon the agreement of the 
parties filed with the clerk, or entered in the minutes: 

1. To try any or all of the issues in an action or proceeding, whether 
of fact or of law; and to report a judgment thereon ; 
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2. To ascertain a fact necessary to enable the court to proceed and 
determine the case. 


Sec. 185. When the parties do not consent, the court may, upon the 
application of either, or of its own motion, direct a reference in the 
following cases: 

1. When the trial of an issue of fact requires the examination of a 
long account on either side ; in which case the referees may be directed 
to hear and decide the whole issue, or report upon any specific ques- 
tion of fact involved therein ; 

2. When the taking of an account is necessary for the information 
of the court before judgment, or for carrying a judgment or order into 
effect ; 

- 8. When a question of fact, other than upon the pleadings, arises 
upon motion or otherwise, in any stage of the action; or, 

4. When it is necessary for the information of the court in a special 
proceeding. 


SEC. 186. A reference may be ordered to any person or persons, not 
exceeding three, agreed upon by the parties. If the parties do not 
agree, the court or judge shall appoint one or more referees, not exceed- 
ing three, who reside in the county in which the action or proceeding 
is triable, and against whom there is no legal objection. 


Src. 187. Either party may object to the appointment of any per- 
son as referee, on one or more of the following grounds: 

1. A want of any of the qualifications prescribed by statute to ren- 
der a person competent as a juror. 

2. Consanguinity or affinity within the third degree to either party. 

3. Standing in the relation of guardian and ward, master and servant, 
employer and clerk, or principal and agent to either party; or being a 
member of the family of either party; or a partner in business with 
either party; or being security on any bond or obligation for either 
party. ; 

4. Having served as a juror or being a witness on any trial between 
the same parties for the same cause of action. l 

5. Interest on the part of such person in the event of the action, or 
in the main question involved in the action. 

6. Having formed or expressed an unqualified opinion or belief as 
to the merits of the action. ; 

7. The existence of a state of mind in such person evincing enmity 
against or bias to either party. 


Sec., 188. The objections taken to the appointment of any person as 
referee shall be heard and disposed of by the court. Affidavits may be 
read and any person examined as a witness as to such objections. 


Sxc.|189. The referees shall make their report within ten days after 
the testimony before them is closed. Their report upon the whole issue 
shall stand as the decision of the court, and, upon filing the report with 
the clerk of the court, judgment may be entered therein in the same man- 
ner as if the action had been tried by the court. The decision of the 
referees may be excepted to and reviewed in like manner as if made 
by the court. When the reference is to report the facts, the report 
shall have the effect of a special verdict. Ti 
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Exceptions. 


Sec. 190. An exception is an objection taken at the trial tọ a 
decision upon a matter of law, whether such trial be by jury, court or 
referees, and whether the decision be made during the formation of a 
jury, or in the admission of’ evidence, or in the charge to a jury, or at 
any other time from the calling of the action for trial to the rendering 
of the verdict or decision. But no exception shall be regarded on a 
motion for a new trial, or on an appeal, unless the exception be material, 
and affect the substantial rights of the parties. 


Src. 191. The point of the exception shall be particularly stated, 
and may be delivered in writing to the judge, or, if the party require 
it, shall be written down by the clerk; when delivered in writing, or 
written down by the clerk, it shall ,be made conformable to the truth, 
or be at the time corrected until it is so made conformable. When 
not delivered in writing, or written down as above, it may be entered 
in the judge’s minutes and afterward settled in a statement of th 
case, as provided in this chapter. 


Sec. 192. No particular form of exception shall be required. The 
objection shall be stated, with so much of the evidence or other matter 
as is necessary to explain it, but no more, and the whole as briefly as 
possible. 


Src. 193. When a cause has been tried by the court or by referees, 
and the decision or report is not made immediately after the closing of 
the testimony, the decision or report shall be deemed excepted to, on 
motion for a new trial or on appeal, without any speeial notice that an 
exception is taken thereto. 


New Trials. 


Src. 194. A new trial is a reéxamination of an issue of fact in the 
same court, after a trial and decision by a jury, court or referee. 


Src. 195. The former verdict or other decision may be vacated and 
a new trial granted on the application of the party aggrieved, for any 
of the following causes materially affecting the substantial rights of 
such party: : 

1. Irregularity in the proceedings of the court, jury or adverse party, 
or any order of the court, or abuse of discretion by which either party 
was prevented from having a fair trial; 

2. Misconduct of the jury; _. Í 

3. Accident or surprise which ordinary prudence could not have 
guarded against ; i 

4. Newly discovered evidence, material for the party making the 
application, which he could not, with reasonable diligence, have dis- 
covered and produced at the trial ; 

5. Excessive damages, appearing to have been given under the influ- 
ence of passion or prejudice ; 

6. Insufficiency ‘of the evidence to justify the verdict or other 
decision ; or that it is against law; 

7. Error in law occurring at the trial, and excepted to by the party 
making the application. j 
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SEC. 196. When the application is made for a cause mentioned in 
the first, second, third and fourth subdivisions of the last section, it 
shall be made upon affidavit; for any other cause it shall be made 
upon a statement prepared as provided in the next section. - 


SEC. 197. The party intending to move for a new trial shall give 
notice of the same within two days after the trial, and shall, within 
five days after such notice, or such other time as the court shall direct, 
prepare and file with the clerk the affidavit required by the last sec- 
tion, or a statement of the grounds upon which he intends to rely. If 
no affidavit or statement be filed within five days after the notice, the 
right to move for a new trial shall be deemed waiyed. The statement 
shall contain so much of the evidence, or reference thereto, as may be 
necessary to explain the grounds taken, and no more. Such statement, 
when containing any portion of the evidence of the case, and not 
agreed to by the adverse party, shall be settled by the judge upon 
notice. On the argument, reference may also be made to the plead- 
ings, depositions and documentary evidence on file, and to the minutes 
of the court. If the application be made upon affidavits filed, the 
adverse party may use counter-affidavits on the hearing. Any counter- 
affidayits shall be filed with the clerk one day at least previous to the 
hearing. l 

Src. 198. The application for a new trial shall be made at the earliest 
period. practicable, after filing the affidavit or statement. 
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| The Manner of Giving and Entering Judgment. 


Src. 199. When trial by jury has been had, judgment shall be 
entered by the clerk, in conformity to the verdict, within twenty-four 
hours after the rendition of the verdict, unless the court order the 
case to be reserved for argument or further consideration, or grant a 
stay of proceedings. 


Sc, 200. When the case is reserved for argument or further con- 
sideration, as mentioned in the last section, it may be brought by 
either party before the court for argument, as the court shall direct. 


SEC, 201. If a counterclaim, established at the trial, exceed the 
plaintiff’s demand so established, judgment for the defendant shall be 
given for the excess; or, if it appear that the defendant is entitled to 
any other affirmative relief, judgment shall be given accordingly. 


Sxc, 202. In an action to recover the possession of personal prop- 
erty, judgment for the plaintiff may be for the possession or the value 
thereof, in case a delivery cannot be had, and damages for the deten- 
tion. If the property have been delivered to the plaintiff, and the 
defendant claim a return thereof, judgment for the defendant may be 
for a return of the property, or the value thereof, in case a return can- 
not be had, and damages for taking and withholding the same. 


SEC: 203. The clerk shall keep, among the records of the court, a 
book for the entry of judgments, to be called the “judgment book,” 
in which each judgment, shall be entered, and shall specify clearly 
the relief granted, or other determination of the action. 


Src. 204. If a party die after a verdict or decision upon any issue of 
fact, and before a judgment, the court may, nevertheless, render judg- 
| : 
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ment thereon. Such judgment shall not be a lien on the real property 
of the deceased party, but shall be payable in the course of adminis- 
tration on his estate. 


SEC. 205. Immediately after entering the judgment, the clerk shall 
attach together and file the following papers, which shall constitute . 
the judgment roll: 

lst. In case the complaint be not answered by any defendant, the 
summons, With the affidavit or proof of service, and the complaint, 
with a memorandum indorsed on the complaint, that the default of 
the defendant in not answering was entered, and a copy of the judg- 
ment; ye A 

2d. In all other cases the summons, pleadings, and a copy of the 
judgment, and any orders relating to a change of the parties. 


Sec. 206. Immediately after filing a judgment roll, the clerk shall 
make the proper entries of the judgment, under appropriate heads, in 
the docket kept by him; and from the time the judgment is docketed, 
it shall become a lien upon all the real property of the judgment 
debtor, not exempt from execution, in the county, owned by him at 
the time, or which he may afterward acquire, until the said lien 
expires. The lien shall continue for two years, unless the judgment 
be previously satisfied. 


Szc. 207. The docket mentioned in the last section is a book which 
the clerk shall keep in his office, with each page divided into eight 
columns, and headed as follows: Judgment debtors; judgment credit- 
ors; Judgment; time of entry; where entered in judgment book; 
appeals, when taken; poe of appellate court; satisfaction of 
judgment, when entered. If judgment be for the recovery of money 
or damages, the amount shall be stated in the docket under the head 
of judgment; if the judgment be for any other relief, a memọrandum 
of the general character of the relief. granted shall be stated. The 
names of the defendants shall be entered in the docket in alphabeti- 
cal order. 


SEC. 208. The docket kept by the clerk shall be open at all times 
during office hours for the inspection of the public without charge; 
and it shall be the duty of the clerk to arrange the several dockets 
kept by him in such a manner as to facilitate their inspection. 


SEC. 209, A transcript of the original docket, certified by the clerk, 
may be filed with the recorder of any other county, and from the time 
of the filing the judgment shall become a lien upon all the real prop- 
erty of the judgment debtor, not exempt .from execution in such 
county, owned by him at the time, or which he may afterward acquire, 
until the said lien expires. The lien shall continue for two years, 
unless the judgment be previously satisfied. . 


Sec. 210. Satisfaction of a judgment may be entered in the clerk’s 
docket upon an execution returned satisfied, or upon an acknowledg- 
ment of satisfaction filed with the clerk, made in the manner ofan 
acknowledgment of a conveyance of real property, by the judgment 
creditor; or within one year after the judgment by the attorney, unless 
a revocation of his authority be previously filed. Whenever a judgment 
shall be satisfied in fact, otherwise than upon an execution, it shall be 
the duty of the party or attorney to give such acknowledgment, and 
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upon motion the court may compel it, or may order the entry of satis- 
faction to be made without it. 


i Of the Execution of the Judgment in Civil Actions. 


Sec. 211. The party in whose favor judgment is given may, at 
any time within five years after the entry thereof, issue a writ of exe- 
cution for its enforcement, as prescribed in this chapter. 


SEC. 212. The writ of execution shall be issued in the name of the . 
Territory, sealed ‘with the seal of the court, and subscribed by the 
clerk, and shall be directed to the sheriff, and shall intelligibly refer to 
the judgment, stating the court, the county where the judgment roll 
is filed, the name of the parties, the judgment, and, if it be for money, 
the amount thereof, and the amount actually due thereon, and shall 

require the sheriff substantially as follows: 

~ d. If it be against the property of the judgment debtor, it shall 
require the sheriff to satisfy the judgment, with interest, out of the 
personal property of such debtor, and if sufficient personal property 
cannot be found, then out of his real property ; or if the judgment bea 
lien upon real property, then out of the real property belonging to him 
on the day when the judgment was docketed, or if the execution be 
issued to a county other than the one in which the judgment was 
recovered, on the day when the transcript of the docket was filed in 
the office of the recorder of such county, stating such day, or at any 
time thereafter ; 

2. If it be against real or personal property in the hands of the per- - 
sonal representatives, heirs, devisees, legatees, tenants of real. property, 
or trustees, it shall require the sheriff to satisfy the judgment, with 
interest, out of such property ; 

3. If it be against the person of the judgment debtor, it shall require 
the sheriff to arrest such debtor and commit -him to the jail of the 
county, until he pay the judgment, with interest, or be discharged 
aceording to law ; . 

4. If it be for the delivery of the possession of real or personal prop- 
erty, it shall require the sheriff to deliver the possession of the same, 
particularly describing it, the party entitled thereto, and may at the 
same time require the sheriff to satisfy any costs, damages, rents, or 
profits recovered by the same judgment, out of the personal property 
of the party against whom it was rendered, and the value of the prop- 
erty for which the judgment was recovered, to be specified therein, if a 
delivery thereof cannot be had; and if sufficient personal property 
cannot be found, then out of real property, as provided in the first 


l 


subdivision of this section. 
| 


Szc. 213. When a writ of execution is issued on a judgment recovered 
against two or more persons, in an action upon a joint contract, in 
which action all the defendants were not served with summons or did 
` not appear, it shall direct the sheriff to satisfy the judgment out of the 
joint property of all the defendants, and the individual property only . 
ofi the defendants who were served or who appeared in the action. In 
other respects, the writ shall contain the directions specified in the first 
subdivision of the last section. 


Sx. 214. The execution may be made returnable at any time not 
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less than ten nor more than sixty days after its receipt ‘by the sheriff, 
to the clerk with whom the judgment-roll is filed. 


Src. 215. Where a judgment requires the payment of money, or the 
delivery of real or personal property, the same. shall be enforced in 
those respects by execution. Where it requires the performance of 
any other act, a certified copy of the judgment may be served upon the 
party against whom it is given, or upon the person or officer who “is 
required thereby, or by law, to obey the same, and his obedience thereto 
enforced. 


Sec. 216. After the lapse of five years from the entry of judgment, 
an execution shall be issued only by leave of the court, on motion. 
Such leave shall not be given unless it be established by the oath of 
the party, or other proof, that the judgment, or some part thereof, 
remains unsatisfied and due. 


Sec. 217. No execution shall be issued against a judgment debtor 
who has deceased since the rendition of the judgment, but any prop- < 
erty levied upon prior to such decease shall be held subject to equita- 
ble distribution in the course of administration. [As amended in 1865.] 


SEC. 218. Where the execution is against the property of the judgment 
debtor, it may be issued to the sheriff of any county in the Territory. 
Where it requires the delivery of real or personal property, it shall be 
issued to the sheriff of the county where the property, or some part 
thereof, is situated. Executions may be issued at the same time. to 
different counties. 


SEC. 219. All property, real and personal, of the judgment debtor, 
not exempt by law, shall be liable to execution. Until a levy, property 
shall not be affected by the execution. 


Sec. 220. If the property levied on be claimed by a third person as 
his property, the sheriff shall summon from his county six persons 
qualified as jurors between the parties, to try the validity of the claim. 
He shall also give notice of the claim, and of the time of trial to the 
plaintiff, who may appear and contest the claim before the jury. The 
jury and the witnesses shall be sworn by the sheriff, and, if their ver- 
dict be in favor of the claimant, the sheriff may relinquish the levy, 
unless the judgment creditor give him a sufficient indemnity for pro- 
ceeding thereon. The fees of the jury, the sheriff, and the witnesses, 
shall be paid by the claimant, if the verdict be against him; other- 
wise, by the plaintiff. On the trial the defendant and the claimant 
may be examined by the plaintiif as witnesses. 


Sec. 221. The property mentioned in chapter thirty-seven of this 
code, entitled “ Of Exemptions,” shall be exempt from such execution, 
except in the manner in said chapter specified, and, as to all property 
so exempt, the proceedings on such execution shall be in accordance 
with the provisions of said chapter. 


SEC. 222. The sheriff shall execute the writ against the property of 
the judgment debtor, by levying on a sufficient amount of property, 
if there be sufficient; collecting or selling the things in action, and 
selling the other property, and paying to the plaintiff or his attorney 
so much of the proceeds as will satisfy the judgment, or depositing 
the amount with the clerk of the court; any excess in the proceeds 
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over the judgment and the sheriff’s fees shall be returned to the judg- 

ment debtor. When there is more property of the judgment debtor 
than is sufficient to satisfy the judgment and the sheriff’s fees within 
the view of the sheriff, he shall levy only on such part of the property 
as the judgment debtor may indicate; provided, that the judgment 
debtor be.present at, and indicate at the time of the levy such part; 
and, provided, that the property indicated be amply sufficient to satisfy 

such judgment and fees. l 


SEC. 223. Before the sale of property on execution, notice thereof 
shall be given as follows: 

1st. In‘case of perishable property, by posting written notice of the 
time and place of sale in three public places of the precinct or county 
where the sale is to take place, for such a time as may be reasonable, 
considering the character and condition of the property. | 

2d. In case of other personal property, by posting a similar notice 
in three public places of the precinct or county where the sale is to 
take place, not less than five nor more than ten days successively ; 

3d. In case of real property, by posting a similar notice, particularly 
describing the property, for twenty days successively, in three public 
places of the precinct or county where the property is situated, and 
also where the property is to be sold; and publishing a copy thereof 
once a week for the same period in a newspaper in the county, if there 
be one. 


DEC. 224. An officer selling without the notice prescribed by the last 
section shall forfeit five hundred dollars to the aggrieved party, in 
addition to his actual damages; and a person willfully taking down or 
defacing the notice posted, if done before the sale or the satisfaction of 
the judgment (if the judgment be satisfied before sale), shall forfeit five 
hundred dollars. 


Suc. 225. All sales of property under execution shall be made at 
auction to the highest bidder, and shall be made between the hours of 
nine in the morning and five in the afternoon ; after sufficient property 
has been sold to satisfy the execution, no more shall be sold. Neither 
the officer holding the execution nor his deputies shall become a pur- 
chaser, or be interested in any purchase at such sale. When the sale 
is of personal property capable of manual delivery, it shall be within 
view of those who attend the sale, and be sold in such parcels as are 
likely to bring the highest price; and when the sale is of real property, 
and consisting of several known lots or parcels, they shall be sold sepa- 
rately; or when a portion of such real property is claimed by a third 
person, and he requires it to be sold separately, such portion shall be 
thus sold. The judgment debtor, if present at the sale, may also direct 
the order in which property, real or personal, shall be sold, when such 
property consists of several known lots or parcels, or of articles which 
can be sold to advantage separately ; and the sheriff shall be bound to 
follow such directions. 


SEC. 226. If a purchaser refuse to pay the amount bid by him for 
property struck off to him at a sale under execution, the officer may 
again sell the property at any time to the highest bidder, and if any 
Joss be occasioned thereby, the officer may recover the amount of such 
Joss, with costs, by motion upon previous notice of five days before any 
court, or before any justice of the peace, if the same shall not exceed. 
his jurisdiction. 
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SEC. 227. Such court or justice shall proceed in a summary manher 
and give judgment and issue execution therefor forthwith, but the 
‘defendant may claim a jury. And the same proceedings may be 
had against any subsequent purchaser who shall refuse to pay, and the . 
officer may, in his discretion, thereafter reject the bid of any person so ~ 
refusing. 


Src. 228. The two preceding sections shall not be construed to make 
the officer liable for any more than the amount bid by the second or 
subsequent purchaser, and the amount collected from the purchaser 
refusing to pay. 

SEC. 229. When the purchaser of any personal property capable of 
manual delivery shall pay the purchase-money, the officer making the 
sale shall deliver to the purchaser the property, and, if desired, shall 
execute and deliver to him a certificate of the sale and payment. Such 
certificate shall convey to the purchaser all the right, title and interest 
which the debtor had in and to such property on the day the execution 
was levied. i 


Sec. 230. When the purchaser of any personal property, not capable 
of manual delivery, shall pay the purchase-money, the officer making 
the sale shall execute and deliver to the purchaser a certificate of sale 
and payment. Such certificate shall convey to the purchaser all right, 
title and interest which the debtor had in and to such property on the 

day the execution was levied. . 


Sec. 231. Upon a sale of real property, when the estate is less than 
a leasehold of two years’ unexpired term, the sale shall be absolute. 
In all other cases the real property shall be subject to redemption, as 
provided in this chapter. The officer shall give to the purchaser a 
certificate of the sale, containing : 

1. A particular description of the real property sold; 

2. The price bid for each distinct lot or parcel; - 

3. The whole price pafd ; 

4. When subject to redemption it shall be so stated, a duplicate of 
which certificate shall be filed by the officer with the recorder of the 
county. f 


Src. 232. Property sold subject to redemption, as provided in the 
last section, or any part sold separately, may be redeemed, in the man- 
ner hereinafter provided, by the following persons or their successors 
in interest: 

1. The judgment debtor, or his successor in interest, in the whole or 
any part of the property ; - 

2. A creditor having a lien, by judgment or mortgage, on the prop- 
erty sold, or on some share or part thereof, subsequent to that on 
which the property was sold. The persons mentioned in the second 
subdivision of this section are, in this chapter, termed redemptioners. 


SEC. 233. The judgment debtor, or a redemptioner, may redeem the 
property from the purchaser within six months after the sale, on pay- 
ing the purchaser the amount of his purchases, with eighteen per 
cent thereon in addition, together with the amount of any assessments 
or taxes which the purchaser may have paid thereon after the pur- 
chase, and interest on such amount; and if the purchaser be also a 
creditor, having a lien prior to that of the redemptioner, the amount 
of such lien, with interest. ~- 


| 
i 
{I 
l 
1 ` 


422) PROCEEDINGS IN CIvit CASES. 
| 


Skc. 234. If the property be so redeemed by a redemptioner, either 
the judgment debtor or another redemptioner may, within sixty days 
after the last redemption, again redeem it from the last redemptioner, 
on paying the sum paid on such last redemption, with six per cent 
thereon in addition, and the amount of any assessments or taxes which 
the said last redemptioner may have paid thereon, after the redemption 
by him, with interest on such amount; and the amount of any lien 
held by said last redemptioner prior to Bis own, with interest. The — 
property may be again, and as often as the debtor or any redemptioner 
is so disposed, redeemed from any previous redemptioner, within 
sixty days after. the last redemption, on paying the sum paid on the 
last) previous redemption, with six per cent thereon in addition, and 
the amount of any assessments or taxes which the said last previous 
redemptioner paid after the redemption by him, with interest thereon ; 
- and the amount of any liens held by the said last redemptioner, pre- 
vious to his own, with interest. Notice of redemption shall be given 
to the sheriff’ If no redemption be made within six months after the 
sale the purchaser shall be entitled to a conveyance; or, if so redeemed, 
whenever sixty days have elapsed, and no other redemption has been 
made, and notice thereof given, the time for redemption shall have 
expired, and the last redemptioner shall be entitled to a sherifi’s deed. 
If the debtor redeem at any time before the time for redemption 
expires;-the effects of the sale shall be terminated, and he be restored 
to his estate. 


Suc. 235. The payment mentioned in the last two sections may be 
made to the purchaser or redemptioner, as the case may be, or for him 
to the officer who made the sale; and a tender of the money shall be 
equivalent to payment. 


Sec. 236. A redemptioner shall produce to the officer or person 
from whom he seeks to redeem, and serve with his notice to the 
sheriff: 

1. A copy of the docket of the judgment under which he claims the 
right to redeem, certified by the clerk of the court where the judgment 
is docketed; or, if he redeem upon a mortgage or other lien, a note of 
the record thereof certified by the recorder ; 

. A copy of any assignment necessary to establish his claim, verified 
by the affidavit of himself or of a subscribing witness thereto; and 

3. An affidavit by himself or his agent, showing the amount then 
actually due on the lien. 


Src. 237. Until the expiration of the time allowed for redemption, 
the court may restrain the commission of- waste on the property, by 
order granted with or without notice, on the application of the pur- 
chaser or the judgment creditor. But it shall not be deemed waste for 
the person in possession of the property at the time of sale, or entitled 
to possession afterward during the period allowed for redemption, to 
continue to use it in the same manner in which it was previously used ; 
or to use it in the ordinary course of husbandry ; or to make the neces- 
sary repairs of buildings thereon; or to use wood or timber on the 
property therefor; or for the repair of fences; or for fuel in the family 
— while he occupies the property. 

Src. 238. The purchaser from the time of the sale until a redemp- 


tion, and a redemptioner from the time of his redemption until another 
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redemption, shall be entitled tó receive from the tenant in possession 
the rents of the property sold, or the value of the use and occupation 
thereof. . 


SEC. 239. If the-purchaser of real property sold on execution, or his 
successor in interest, be evicted therefrom in consequence of irregular- 
ity in the proceedings concerning the sale, or of the reversal or dis- 
charge of the judgment, he may recover the price paid, with interest, 
from the judgment creditor. If the recovery be in consequence of the 
irregularity in the proceedings concerning the sale, the judgment may, 
by order of the court, upon notice to the judgment debtor, be revived, 
and a new execution issued for the price paid on the sale, with interest. 
Such judgment shall be a lien on the real estate of the judgment debtor 
only from the time of its revival. 


Proceedings Supplementary to the Execution. ~ é 


Sxc. 240. When an execution against property of the judgment debtor, 
or of any one of several debtors in the same judgment, issued to. the 
sheriff of the county where he resides, or, if he do not reside in this Ter- 
ritory, to the sheriff of the county where the judgment roll is filed, is 
returned unsatisfied in whole or in part, the judgment creditor, at any 
time after such return is made, shall be entitled to an order from the 
judge of the court, requiring such judgment debtor to appear and 
answer concerning his property before such judge, or a referee appointed 
by him, at a time and place specified in the order; but no judgment 
debtor shall be required to attend before a judge or referee out of the 
county in which he resides, when proceedings are taken under the 
provisions of this chapter. 


Src. 241. After the issuing of an execution against property, and 
upon proof by affidavit of a party, or otherwise to the satisfaction of 
the court or a judge thereof, that any judgment debtor has property 
which he unjustly refuses to apply toward the satisfaction of the judg- 
ment, such court or judge may, by an order, require the judgment 
debtor to appear at a specified time and place before such judge or a 
referee appointed by him, to answer concerning the same; and such 
proceedings may thereupon be had for the application of the property 
of the judgment debtor toward the satisfaction of the judgment, as 
are provided upon the return of an execution. 


SEC. 242. After the issuing of an execution against property, any 
person indebted to the judgment debtor may pay to the sheriff the 
amount of his debt, or so much thereof as may be necessary to satisfy 
the execution; and the sheriff’s receipt shall be a sufficient discharge 
_ for the amount so-paid. 


SEC. 243. After the issuing or return of an execution against prop- 
erty of the judgment debtor, or of any one of the several debtors in 
the same judgment, and upon proof by affidavit or otherwise to the 
satisfaction of the judge that any person or corporation has property 
of such judgment debtor, or is indebted to him in an amount exceed- 
ing fifty dollars, the judge may, by an order, require such person or 
corporation, or any officer or member thereof, to appear at a specified 
time and place before him or a referee appointed by him, and answer 
concerning the same. a 
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SEC. 244, Witnesses may be required to sppear and testify before the 
judge or referee, upon any proceeding under this chapter, in the same 
manner as upon the trial of an issue. 


SEC. 245. The judge or referee may order any property of the judg- 
ment debtor, not exempt from execution, in the hands of such debtor 
or any other person, or due to the judgment debtor, to be applied 
toward the satisfaction of the judgment, except that the earnings of 
the debtor for his personal services, at any time within thirty days 
next preceding the order, shall not be so applied, when it shall be made 
to appear by the debtor’s affidavit or otherwise that such earnings are 
necessary for the use of a family supported wholly or partly by his 
labor, 

f 


SEO. 246. If it appear that a person or corporation alleged to have 
property of the judgment debtor or indebted to him, claims an interest 
in the property adverse to him or denies the debt, the court or judge 
may authorize, by an order made to that effect, the judgment creditor 
to institute an action against such person or corporation for the recov- 
ery of such interest or debt; and the court or judge may, by order, 
forbid a transfer or other disposition of such interest or debt, until an 
action canbe commenced and prosecuted to judgment. Such order 
may be modified or vacated by the judge granting the same, or the 
court in which the action is brought, at any time upon such terms as 
may be just. In addition to the remedy provided in this and the six 
preceding .sections, the plaintiff in any such execution may proceed 
against the defendants therein and other parties by original complaint 
in the nature of a creditor’s bill in equity, to obtain satisfaction of his 
execution after the same shall have been returned unsatisfied in whole 
or in part, as the case may be. 


Suc. 247. If any person, party or witnesses disobey an order of the 
referee, properly made in the proceedings before him under this 
chapter, he may be punished by the court or judge ordering the refer- 
ence for a contempt. | 

| 
? Actions in Particular Cases. 
| Actions for the Foreclosure of Mortgages. 

Suc. 248. In an action for the foreclosure or satisfaction of a 
mortgage of real property, or the satisfaction of a lien or incumbrance 
upon' property, real or personal, the court shall have power by its 
judgment to direct a sale of the property, or any part of it, and to 
direct the application of the proceeds to the payment of the amount 
due on the mortgage, lien or incumbrance, with costs and execution 
for the balance. 


Src. 249. If there be surplus money remaining after payment of the 
amount due on the mortgage, lien or incumbrance, with costs, the 
court may cause the same to be paid -to the person entitled to it, and, 
in the mean time, may direct it to be deposited in court. 

SEC. 250. If the debt for which the mortgage, lien or incumbrance 
is held be not all due, so soon as sufficient of the property has been 
sold to pay the amount due with costs, the sale shall cease; and after- 
ward, as often as*more becomes due for principal or interest, the 
court may, on motion, order more to be sold. But if.the property 
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cannot be sold -in portions without injury to the parties, the whole 
may be ordered to be sold in the first instance, and the entire debt 
and costs paid, there being a rebate of interest where such rebate 
is proper. ei 


Actions for Nuisance, Waste and Willful Trespass in certain Cases on 
Real Property. 


Suc. 251. Any thing which is injurious to health, or indecent or 
offensive to the senses, or an obstruction to the free use of property so 
as to interfere with the comfortable enjoyment of life or property, is a 
nuisance and the subject of an action. Such action may be brought 
by any person whose property is injuriously affected, or whose personal 
enjoyment is lessened by the nuisance; and by the judgment the . 
nuisance may be enjoined or abated as well as damages recovered. 


Sec. 252."If a guardian, tenant for life or years, Joint tenant or 
tenant in common of real property, commit waste thereon, any person 
aggrieved by the waste may bring an action against him therefor, in 
which action there may be judgment for treble damages. 


- Src. 253. Any person who shall cut down or carry off any wood or 
underwood, tree or timber, or girdle or otherwise injure any tree or 
timber on the land of another person, or on the street or highway in 
front of any person’s house, village lot, or cultivated grounds; or on 
the commons or public grounds of any village or town; or on the 
street or highway in front thereof, without lawful authority — shall be 
liable to the owner of such land, or to such village or town, for treble 
the amount of damages which may be assessed therefor, in a civil 
action, in any court having jurisdiction. 


Src. 254. Nothing in the last section shall authorize the recovery of 
-more than the just value of the timber taken from uncultivated wood- 

land, for the repair of a public highway or bridge upon the land or 
adjoining it. ; 

Sxc. 255. If a person recover damages for a forcible or unlawful 
entry in or upon, or detention of, any building or any cultivated real 
property, judgment may be entered for three times the amount at 
which the actual damages are assessed. 


Actions to determine conflicting Claims to Real Property and other 
Provisions relating to Actions concerning Real Estate. 


SEC. 256. An action may be brought by any person in possession, by 
himself or his tenant, of real property, against any person who claims 
an estate or interest therein adverse to him, for the purpose of deter- 
mining such adverse claim, estate or interest. 


Sec. 257. If the defendant in such action disclaim, in his answer, 
any interest or estate in the property, or suffer judgment to be taken 
against him without answer, the plaintiff shall-not recover costs. 


SEC. 258. In an action for the recovery of real property, where the 
plaintiff shows a right to recover at the time the action was com- 
menced, but it appears that his right has terminated during the pen- 
dency of the action, the verdict and judgment shall be according to the 
fact; and the plaintiff may recover damages for withholding the 


property. 
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Suc. 259. When damages are claimed for withholding the property 
recovered, upon which permanent improvements have been made by a 
defendant or those under whom he claims, holding under color of title 
adversely to the claims of the plaintiff in good faith, the value of such 


improvements shall be allowed as a set-off against such damages. 


Sec. 260. The court in which an action is pending for the recovery 
of real property may, on motion, upon notice by either party, for good 
cause shown, grant an order allowing such party the right to enter 
upon the property and make survey and measurement thereof for the 


purposes of the action. 
DEC. 261. The order shall describe the property, and a, copy thereof 


shall be served on the owner or occupants, and thereupon such party 
may enter upon the property, with necessary surveyors or assistants, 
and may make such survey and measurements; but if any unneces- 
sary injury be done to the property he shall be liable therefor. 


Suc. 262. A mortgage of real property shall not be deemed a convey- 
ance, 'whatever its terms, so as to enable the owner of the mortgage to 
recover possession of the real property without a foreclosure and sale. 


SEC. 263. The court may, by injunction, on good cause shown 
restrain the party in possession from doing any act to the injury of 
real property during the foreclosure of a mortgage thereon, or after a 
sale on execution before a conveyance. i 


SEC. 264. When real property shall have been sold on execution, the 
purchaser*thereof, or any person who may have succeeded to his inter- 
est, may, after his estate becomes absolute, recover damages for injury 
to the property by the tenant in possession after sale and‘before pos- 
session is delivered under the conveyance. 


SEC. 265. An action for the recovery of real property against a per- 
son in possession cannot be prejudiced by any alienation made by such 
person either before or rigs the commencement of the action. 


Tis 


| _ Actions for the Partition of Real Property. 


SEC. 266. When several persons hold and are in possession of real 
property as joint tenants or as tenants in common, in which one or 
more of them have an estate of inheritance or for life, an action may 
be brought by one or more of such persons for a partition thereof, 
according to the respective rights of the persons interested therein, and 
for sale of such property or a part of it, if it appear that a partition 
cannot be made without great prejudice to the owners. 


SEC. 267. The interests of all persons in the property, whether such 
persons be known or unknown, shall be set forth in the complaint 
specifically and particularly, as far as known to the plaintiff, and if one 
or more of the parties, or the share or quantity of interest of any of the 
parties, be unknown to the plaintiff, or be uncertain or contingent, or 
the ownership of the inheritance depend upon an executory devise, 
or the remainder be a contingent remainder, so that such parties can- 
not be named, that fact shall be set forth in the complaint. 


Src. 268. No persons who have or claim any liens upon the property 
by mortgage, judgment, or otherwise, need be made parties to the 
action, unless such liens be matters of record. 
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Sxc. 269. Immediately after filing the complaint, the plaintiff shall 
file with the recorder of the county in which the property is situated a 
notice of the pendency of the action, containing the names of the par- 
ties so far as known, the object of the action, and a description of the 
property to be affected thereby. From the time of the filing it shall 
be deemed notice to all persons. 


Src. 270. The summons shall be directed to all the joint tenants and 
tenants in common, and all persons having any interest in or any liens 
of record by mortgage, judgment, or otherwise, upon the property or 
upon any particular portion thereof; and, generally, to all persons 
unknown who have or claim to have any interest in the property. 


Src. 271. If a party having a share or interest is unknown, -or any 
one of the known parties reside out of the Territory or’ cannot be 
found therein, and such fact is made to appear by affidavit, the sum- 
mons may be served on such absent or unknown party by publication, 
as in other cases. When publication is made, the summons as pub- 
lished shall be accompanied by a brief description of ‘the property 
which is the subject of the action. 


Src. 272. The defendants who have been personally served with the 
summons and a copy of the complaint shall set forth in their answers 
fully and particularly the nature and extent of their interest in the 
property; and if such defendants claim a lien upon the property by 
mortgage, judgment or otherwise, they shall state the amount and date 
of the same, and the amount remaining due thereon, and whether the 
amount has been secured in any other way or not; and, if secured, the 
extent and nature of the security; or they shall be deemed to have 
waived their right to such lien. : 


SEC. 273. The rights of the several parties, plaintiffs as well as 
defendants, may be put in issue, tried and determined by such action ; 
and when a sale of the premises is necessary, the title shall be ascer- 
tained by proof to the satisfaction of the court before the judgment 
of sale shall be made; and where service of the complaint has been 
made by publication, like proof shall be required of the right of the 
. absent or unknown parties before such judgment is rendered, except 
that where there are several unknown persons having an interest in 
the property, their rights may be considered together in the action, and 
not as between themselves. 


Src. 274. The plaintiff shall produce to the court, on the hearing 
of the case, the certificate of the recorder of the county where the 
property is situated, showing whether there were or not any liens out- 
standing of record upon the property, or any part thereof, at the time 
of the commencement of the action. 


Src. 275. If it appear by the certificate of the recorder that there 
were outstanding liens of record at the time of the commencement of ` 
the action, and the persons holding or claiming such liens are not 
made parties to the action, the court shall either order such parties to 
be brought in by an amendment or supplemental complaint, or appoint 
a referee to ascertain whether their liens have been paid, or, if not paid, 
what amount remains due, and their order among the liens held by 
the parties who have appeared and answered; and whether the amount 
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remaining due thereon has been secured in any way, and, if secured, 
the extent and nature of the security. 


Sec. 276.. The plaintiff shall cause a notice to be served a reasonable 
time previous to the day for appearance before the referee appointed, as 
provided in the last section, on each person having outstanding liens 
of record, who is not a party to the action, to appear before the referee 
‘at a specified time and place, to make proof by his own affidavit, or 
otherwise, of the true amount due, or to become due, contingently or 
absolutely, thereon. In case such persor. be absent, or his residence be 
unknown, service may be made by publication or notice to his agents, 
under the direction of the court, in such manner as may be proper. 
The report of the referee thereon shall be made to the court, and shall 
be confirmed, modified or set aside, and a new reference ordered, as the 
justice of the case may require. 


_ DEC, 277. If it be alleged in the complaint and be established by 
evidence, or if it appear by the evidence without such allegation in the 
complaint, to the satisfaction of the court, that the property, or any 
part of it, is so situated that partition cannot be made without great 
prejudice to the owners, the court may order a sale thereof. Otherwise, 
upon the requisite proofs being made, it shall order a partition according 
to the'respective rights of the parties, as ascertained by the court, and 
appoint three referees therefor; and shall designate the portion to 
remain undivided for the owners whose interests remain unknown or 
are not ascertained. 


Suc, 278. In making the partition, referees shall divide the property 
and allot the several portions thereof to the respective parties, quality 
and quantity relatively considered, according to the respective rights 
of the parties, as determined by the court, designating the several por- 
tions by proper landmarks; and may employ a surveyor, with the 
necessary assistants, to aid them therein. 


SEC, 279. The referees shall make a report of their proceedings, 
specifying therein the manner of executing their trust, describing the 
property divided and the shares allotted to each party, with a partic- 
ular description of each share. 


Src: 280. The court may confirm or set aside the report, and, if 
necessary, appoint new referees. Upon the report being confirmed, 
judgment: shall be rendered that such partition be effectual forever ; 
which judgment shall be binding and conclusive: 

lst. On all persons named as parties to the action and their legal 
representatives, who have at the time any interest in the property 
divided, or any part thereof, as owners in fee, or as tenants for life or 
for years; or as entitled to the reversion, remainder, or the inheritance 
of such property, or of any part thereof, after the termination of a 
particular estate therein ; and who, by any contingency, may be entitled 
to a beneficial interest in the property, or who have an interest in any 
undivided share thereof as tenants for years or for life; 

2d. On all persons interested in the property who may be unknown, 
to whom notice shall have been given of the action for partition by 
publication ; and 

3d. On all other persons claiming from such parties or persons, or 
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either of them. 
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SEC. 281. But such judgmeñt and partition shall not affect tenants — 
for years less than ten, tó the whole of the property which is the sub- 
ject of the partition. “ 


Src. 282. The expenses of the referees, including those of a surveyor 
and his assistant, when employed, shall be ascertained and allowed by 
the court; and the amount thereof, together with the fees allowed by 
law to the referees, shall be apportioned among the different parties to 
the action. 


Sxc. 283. When a lien is on an undivided interest or estate of any 
of the parties, such lien, if a partition be made, shall thenceforth be a 
charge only on the share assigned to such party; but such share shall 
be first charged with its just proportion of the costs of the partition, 
in preference to such lien. 


Src. 284. When a part of the property only is ordered to be sold, if 
there be an estate for life or years in an undivided share of the whole ` 
property, such estate may be set off in any part of the property not 
ordered to be sold. 


SEC. 285. The proceeds of the sale of the incumbered property shall 
be applied, under the direction of the,court, as follows: j 

1st. To pay its just proportion of the general costs of the action; 

2d. To pay the costs of the reference ; 

3d. To satisfy and cancel of record the several liens in their order of 
priority, by payment of the sums due and to become due; the amount 
due to be verified by affidavit at the time of payment ; 

4th. The residue among the owners of the property sold, according 
to their respective shares therein. 


Src. 286. Whenever any party to an action who holds a lien upon 
the property, or any part thereof, has other securities for the payment 
of the amount of such lien, the court may, in its discretion, order 
such securities to be exhausted beforé a distribution of the proceeds of 
sale, or may order a just deduction to be made from the amount of the 
lien on the property on account thereof. : 


SEC. 287. The proceeds of sale, and the securities taken by the 
referees, or any part thereof, shall be distributed by them to the per- 
sons entitled thereto, whenever the court so directs. But, in case no 
direction be given, all such proceeds and securities shall be paid into 
court, or deposited therein, or as directed by the court. : 


Src. 288. When the proceeds of sales of any shares or parcels 
belonging to persons who are parties to the action and who are known 
are paid into court, the action may be continued, as between such par- 
ties, for the determination of their respective claims thereto, which 
shall be ascertained and adjudged by the court. Further testimony 
may be taken in court, or by a referee, at the discretion of the court, 
and the court may, if necessary, require such parties to present the 
facts or law in controversy, by pleadings, as in an original action. 


Src. 289. All sales of real property, made by referees under this 
chapter, shall be made by public auction to the highest bidder, upon. 
. notice published in the manner required for the sale of real property 
on execution. The notice shall state the terms of sale, and, if the 
property or any part of it is to be sold subject to a prior estate, charge 
or lien, that shall be stated in the notice. | 
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Sec. 290. The court shall, in the order for sale, direct the terms of 
credit which may be allowed for the purchase-money of any portion of 
the premises of which it may direct a sale on credit, and for that por- 
tion of which the purchase-money is required, by the provisions here- 
inafter contained, to be invested for the benefit of unknown owners, 
infants or - parties out of the Territory. 

SEC. 291. The referees may take separate mortgages and other secu- 
`rities for the whole on convenient portions of the purchase-money, of 
such parts of the property as are directed by the court to be sold on 
credit, in the name of the clerk of the court and his successors in 
office; and for the shares of any known owner of full age, in the name 
of such owner; and for the shares of an infant, in the name of the 
guardian of such infant. 


Sec. 292. The person entitled to a tenancy for life or years, whose 
estate shall have been sold, shall be entitled to receive such sum as 
may be deemed a reasonable satisfaction for such estate, and which 
the person so entitled may consent to accept instead thereof, by an 
instrument in writing filed with the clerk of the court. Upon the 
filing, of such consent the clerk shall enter the same in the minutes 
of the court.. 


Sno. 293. If such consent be not given, filed and entered, as pro- 
vided in the last section, at or before a judgment of sale is rendered, 
the court shall ascertain and determine what proportion of the proceeds 
of the sale, after deducting expenses, will be a just and reasonable sum 
to be allowed on account of such estate; and shall order the same 
‘to be paid to such party or deposited in court for him, as the case 
may require. 

SEC. 294. If the persons entitled to such estate for life or years be 
unknown, the court shall provide for the protection of their rights 


in the same manner, as far as may be, as if they were known and 
had appeared. 


SEÇ. 295. In all cases of sales, when it appears that any person has 
a vested or contingent future right or estate in any of the property 
sold, the court shall ascertain and settle the proportional value of such 
contingent or vested right or estate, and shall direct such proportion 
of the proceeds of the sale to be invested, secured or paid over, in such 
manner as to protect the rights and interests of the parties. 


SEC. 296. In all cases of sales of property, the terms shall be made 
known at the time; and if the premises consist of distinct farms or 
lots, they shall be sold separately. 


SEC. 297. Neither of the referees, nor any person for the benefit of 
either of them, shall be interested in any purchase; nor shall a guardian 
of an infant party be interested in the purchase of any real property 
being the subject of the action, except for the benefit of the infant. 
All sales contrary to the provisions of this section shall be void. 


SEC. 298. After completing a sale of the property or any part 
thereof ordered to be sold, the referees shall report the same to the 
court, with a description of the different parcels of land sold to each 
purchaser; the name of the purchaser; the price paid or secured; the 
terms and conditions of the sale; and the securities, if any, taken. ’ The 

| 


a 


PROCEEDINGS IN CIVIL CASES. 431 


report shall be filed in the office of the clerk of the county where the 
property is situated. 


Sec. 299. If the sale be confirmed by the court, an order shall be 
entered directing the referees to execute conveyances and take securities 
pursuant to such sale; which they are hereby authorized to do. ‘Such 
order may also give directions to them respecting the disposition of 
the proceeds of the sale. ` - 


SEC. 300. When a party entitled to a -share of the property, or an 
incumbrancer entitled to have his lien paid out of the sale, becomes a 
purchaser, the referees may take his receipt for so much of the pro- 
ceeds of the sale as belong to him. 


Src. 301. The conveyances shall be recorded in the county where 
the premises are situated, and shall be a bar against all persons inter- 
ested in the property in any way, who shall have been named as parties 
in the action ; and against all such parties and persons as were unknown, 
if the summons have been served by publication, and against all per- 
sons claiming for them, or either of them. 


Sec. 302. When there are proceeds of a sale belonging to an unknown 
owner or to a person_without the territory, who has no legal repre- 
sentative within it, the same shall be invested in securities on interest, 
for the benefit of the persons entitled thereto. 


SEC. 303. When the security of the proceeds of sale is taken, or when 
an investment of any such proceeds is made, it shall be done, except 
as herein otherwise provided, in the name of the clerk of the court 
where the papers are filed, and his successor in office, who shall hold 
the same for the use and benefit of the parties interested, subject to 
the order of the court. 


Src. 304. When security is taken by the referees on a sale, and the 
parties interested in such security, by an instrument in writing under 
their hands delivered to the referees, agree upon the shares and pro- 
portions to which they are respectively entitled; or when shares and 
proportions have been previously adjudged by the court, such securi- 
ties shall be taken in the names of, and payable to, the parties respect- 
ively entitled thereto; and shall be delivered to such parties upon their 
receipt therefor. Such agreement and receipt shall be returnéd and 
filed with the clerk. 


Src. 305. The clerk in whose name a security is taken, or by whom 
an investment is made, and his successor in office, shall receive the 
interest and principal as it becomes due, and apply and invest the same 
as the court may direct; and shall file in his office all securities taken, 
and keep an account in a book provided and kept for that purpose, in 
the clerk’s office, free for inspection by all persons, of investments and 
moneys received by him thereon, and the disposition thereof. 


Sec. 306. When it, appears that partition cannot be made equal 
between the parties according to their respective rights, without preju- 
dice to the rights and interests of some of them, and a partition be 
ordered by judgment, the court may adjudge compensation to be made 
by one party to another on account of the inequality of partition. 
But such compensation shall not be required. to be made to others, by 
owners unknown, nor by infants, unless, in case of an infant, it appear 
that he has personal property sufficient for that purpose, and that his 
interest will be promoted thereby. 
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Sec. 307%. When the share of an infant is sold, the proceeds of the 
sale may be paid by the referee making the sale to his general guardian, 
or the special guardian appointed for him in the action, upon giving 
the security required by law, or directed by order of the court. 


Src. 308. The guardian who may-be entitled to the custody and 
management of the estate of an insane person, or other person 
adjudged incapable of conducting his own affairs, whose interest in 
real property shall have been sold, may receive, in behalf of such per- 
sons, his share of the proceeds of such real property from the referee, 
on executing, with sufficient sureties, an undertaking approved by a 
judge of the court or judge of probate that he will faithfully discharge 
the trust reposed in him, and will render a true and just account to 
the person entitled, or to his legal representative. . 


Sro; 309. The general guardian of an infant and the guardian enti- 
tled ta the custody and management of the estate of an insane person, 
or other person adjudged incapable of conducting his own affairs, who 
is interested in real estate held in joint tenancy, or in common, or in 
any other manner so as to authorize his being made a party to an action 
for the partition thereof, may consent to a partition without action 
and agree upon the share to be set off to such infant or other person 
entitled, and may execute a release in his behalf to the owners of the 
shares of the parts to which they may be respectively entitled, upon an 
order of the court. 


Sec. 310.. The costs of partition, including fees of referees and other 
disbursements, shall be-paid by the parties respectively entitled to 
share in the lands divided, in proportion to their respective interests 
therein, and may be included and specified in the judgment. In that 
case they shall be a lien on the several shares, and the judgment may 
be enforced by execution against such shares, and against other prop- 
erty held by the respective parties. When, however, a litigation arises 
between some of the parties, only, the court may require the expenses 
of such litigation to be paid by the parties thereto, or any of them. 


SEC. 811. The court, with the consent of the parties, may appoint a 
single| referee instead of three referees, in the proceedings under the 
provisions of this chapter; and the single referee, when thus appointed, 
shall~have all the powers and perform all the duties required of the 
three referees. 


| Actions for the Usurpation of an Office or Franchise. 


SEC. 312. An action may be brought by the Attorney-General in the 
name of the Territory upon his own information, or upon the com- 
plaint of a private party, against any person who usurps, intrudes into, 
or unlawfully holds or exercises any public office, civil or military, or 
any franchise within this Territory. And it shall be the duty of the 
Attorney-General to bring the action, whenever he has reason to 
believe that any such office or franchise has’ been usurped, intruded 
into, or unlawfully held or exercised by any person, or when he is 
directed to do so by the Governor ; provided, that any person uae 
such office or franchise may bring such action, by applying for an 
obtaining leave of the court for that purpose. 


SEC. 313. Whenever such action is brought, the Attorney-General 
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or other person, in addition to the statement of the cause of. action, 
may also set forth in the complaint the name of the person rightly 
entitled to the office, with a statement of his right thereto; and in 
such case, upon proof by affidavit that the defendant has received fees 
or emoluments belonging to the office, and by means of his usurpation 
thereof, an order may be granted by a judge of the Supreme Court, or 
a district judge, for the arrest of such defendant, and holding him to 
bail; and thereupon he may be arrested, and held to bail in the same 
manner and with the same effect, and subject to the same rights and 
liabilities, as in, other civil actions where the defendant is subject to 
arrest. l 


Sec. 314. In every such case'judgment may be rendered upon the 
right of the defendant, and also upon the right of the party so alleged 
to be entitled ; or only upon the right of the defendant, as justice shall 
require. : 


Src. 315. If the judgment be rendered upon the right of the person 
so alleged to be entitled, and the same be in favor of such person, he 
shall be entitled, after taking the oath of office, and executing such 
official bond as may be required by law, to take upon himself the execu- 
tion of the office. 


Src. 316. If judgment be rendered upon the right of the person so 
alleged to be entitled, in favor of such person, he may recover, by action, 
the damages which he shall have sustained by reason of the usurpation 
of the office by the defendant. 


Src. 317. When several persons claim to be entitled to the same 
office or franchise, one action may be brought against all such persons, 
in order to try their respective rights to such office or franchise. 


Src. 318. When a defendant, against whom such action has been 
brought, is adjudged guilty of usurping or intruding into, or unlaw- 
` fully holding, any office, franchise or privilege, judgment shall be ren- 

dered that such defendant be excluded from the office, franchise or 
privilege, and that he pay the costs of the action. The court may also, 
in its discretion, impose upon the defendant a fine not exceeding five 
thousand dollars; which fine, when collected, shall be paid into th 
treasury of the Territory. : 


Of Actions against .Steamers, Vessels and Boats. 


Sec. 319. All steamers, vessels and boats shall be liable: 

lst. For supplies furnished for their use at the request of their 
respective owners, masters, agents or consignees ; 

2d. For services rendered on board at the request of, or contract — 
with, their respective owners, masters, agents or consignees; 

3d. For materials furnished in their construction, or repair, or 
equipment ; 

4th. For their wharfage and anchorage within the Territory ; . 

5th. For non-performance or mal-performance of any contract for 
the transportation of persons or property made by their respective 
owners, masters, agents or consignees ; 

6th. For injuries committed by them to persons or property; pro- 
vided, that the wages of mariners, boatmen and others employed in the 
service of such steamers, vessels and boats shall have preference over 
all other demands. - 
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SEC. 320. Actions for demands arising upon any of the grounds 


specified in the preceding section may be brought directly against such 
steamers, vessels or boats. 


Szoc. 321. The complaint shall designate the steamer, vessel, or boat 
by name, and shall be verified by the oath of the plaintiff, or some one 
on his behalf. 


SEC. 322. The summons attached to'a copy of the complaint may 
be served on the master, mate or any person haying charge of the 
steamer, vessel or boat, against which the action is brought. 


SeEc.-323. The plaintiff at the time of issuing the summons, or at 
any time afterward, may have the steamer, vessel or boat against 
which the action is brought, with its tackle, apparel. and furniture, 
attached, as security for the satisfaction of any judgment that may be 
recovered therein. 


Src. 324. The clerk of the court shall issue a writ of attachment on 
the application of the plaintiff, upon receiving a written undertaking 
on behalf of the plaintiff, executed by two or more sufficient sureties, 
to the effect that if judgment be rendered in favor of the steamer, 
vessel or boat, as the case may be, he will pay all costs and damages 
that may be awarded against him, and all damages which may be sus- 
tained by such steamer, vessel or boat, from the attachment, not 
exceeding the sum specified in the undertaking, which shall in no 
case be less than five hundred dollars when the attachment is issued 
against a steamer or vessel, or less than two hundred dollars when 
issued against a boat. The undertaking shall be accompanidd by an 
affidavit of each of the sureties, that he is a resident and freeholder or 
householder of the county, and worth double the amount specified in 
the undertaking over and above all his just debts and liabilities. The 
clerk shall file the undertaking and affidavits. 


SEC. 325. The writ shall be directed to the sheriff of the county 
within which the steamer, vessel or boat lies, and direct him to attach 
such steamer, vessel or boat, with its tackle, apparel and furniture, and 
keep the same in his custody until discharged by due course of law; 
unless the owner, master, agent or consignee thereof give him security 
by the undertaking of at least two sufficient sureties, in an amount 
sufficient to satisfy the demand in suit, which shall be specified in the 
writ, besides costs; in which case he release such steamer or other >- 
property and return such undertaking with his writ. 


Sec. 326. The sheriff to whom the writ is directed and delivered 
shall execute the same without delay, and shall, unless the under- 
taking mentioned in the last section be given, attach and keep in his 
custody the steamer, vessel or boat named therein, with its tackle, 
apparel and furniture, until discharged by due course of law; but the 
sheriff shall not be authorized by any such writ to interfere with the 
discharge of any merchandise on hoard of such steamer, vessel or boat, 
hor with the removal of any trunks or other property of passengers, 
or of the captain, mate, seamen, steward, cook or other persons 
employed on board. 


ISEC. 327. The owner, master, agent or consignee of the steamer, 
vessel or boat against which the action is brought, may appear and 
answer or plead to the action; and may except to the sufficiency of the 
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sureties on the undertaking filed on the behalf of the plaintiff, and 
may require sureties to justify, as in actions against individuals upon 
bail’ on arrest.’ 


SEC. 328. All proceedings in actions under the provisions of this 
chapter shall be conducted in the same manner as in actions against 
individuals, except as otherwise herein provided; and in all proceed- 
ings subsequent to the complaint the steamer, vessel or boat may be 
designated as defendant. 


SEC. 329. After the appearance to the action of the owner, master, 
agent or consignee, the attachment may, on motion, be discharged in 
the same manner, and on like terms and conditions as attachments in 
other cases, subject to the provisions of section three hundred and 
thirty-one. : 


SEC. 330. If the attachment be not discharged, and a judgment be 
recovered in the action in favor of the plaintiff, and an execution be 
issued thereon, the sheriff shall sell at public auction, after publica- . 
tion of notice of such sale for ten days, the steamer, vessel or boat, 
with its tackle, apparel and furniture, or such interest therein as ma 
be necessary, and shall apply the proceeds of sale as follows: 

1. When the action is brought for demands other than the wages of 
mariners, boatmen, and others employed in the service of the steamer, 
vessel or boat sold, to the payment of the amount of such wages, as 
specified in the execution. : 

2. To the payment of the judgment and costs, including his fees; 
and, 

3. He shall pay any balance remaining to the owner, master, agent 
or consignee, who may have appeared in the action; or, if there be no 
appearance, then into court, subject to the claim of any party or 
parties legally entitled thereto. 


Sec. 331. Any mariner, boatman, or other person employed in the 
service of the steamer, vessel or boat attached, who may wish to assert 
his claim for wages against the same, the attachments being issued for 
other demands than such wages, shall file an affidavit of his claim, 
setting forth the amount and the particular service rendered, with the 
clerk of the court; and thereafter no attachment shall be discharged 
upon filing an undertaking, unless the amount of such claim, or the 
amount determined as provided in the next section, be covered thereby 
in addition to the other requirements ; and any execution issued against 
such steamer, vessel or boat, upon judgment recovered thereafter, shall 
direct the application of the proceeds of any sale: First, to the pay- 
ment of the amount of such claims filed, or the amount determined, 
as provided in the-next section, which the clerk shall insert in the 
writ; and, second, to the payment of the judgment and costs, and 
sheriffs fees; and shall direct the payment of any balance to the owner, 
master, agent or consignee, who may have appeared in the action; but 
if no appearance by them be made therein, it shall direct a deposit of 
the balance in court. 


SEC. 332. If the claim of the mariner, boatman or other person, filed 
with the clerk of the court, as provided in the last section, be not con- 
tested within five days after notice of the filing thereof by the owner, 
master, agent or consignee of the steamer, vessel or boat, against which 
the claim is filed, it shall be deemed admitted; but if contested, the 
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he intends to rely on the appeal, and so much of the evidence as may 
_ be necessary to explain the grounds, and no more, and shall serve a 
copy thereof upon the adverse party. The respondent may, within 
five days thereafter, prepare amendments tø the statement, and serve a 
copy on the appellant. If such amendments are admitted, the state- 
ment, shall be corrected accordingly; and, if not admitted, the state- 
ment and amendment shall be presented to the judge who tried or 
heard the case, upon notice of two days to the respondent, and a true 
statement shall thereupon be settled by such judge. 


Src. 341. If the party shall omit to make a statement within the 
time above limited, he shall be deemed to have waived his right thereto ; 
and when a statement is made and the parties shall omit within the 
several times above limited, the one party to propose amendments, the 
other to notify an appearance before the judge, they shall-respectively 
be deemed, the former to have agreed to the statement as proposed, and 
the latter to have agreed to the amendments as proposed. 


Sec. 342. The several periods of time above limited may be enlarged; 
upon good cause shown by the judge before whom the cause was tried- 


SEC. 343. The statement, when settled by the judge, shall be signed 
by him, with the certificate that the same has been allowed and is cor- 
rect; when the statement is agreed upon by the parties, they or their 
attorneys shall sign the same, with their certificate that it has been 
agreed upon by them and is correct. In either case, when settled or 
agreed upon, it shall be filed with the clerk. l 


Src. 344. The clerk shall annex the statement, if the appeal be from 
a final judgment, to the judgment roll; if the appeal be from an order, 
to such order or to a copy thereof. 


Sec. 345. The provisions of the last five preceding sections shall not © 
apply to appeals taken from an order made upon affidavits filed; but 
such affidavits shall be annexed to the order in the place of the state- 
ment mentioned in those sections. 


Src. 346. Upon an appeal from a judgment, the court may review 
any intermediate order involving the merits and necessarily affecting 
the judgment. 


Src. 347. Upon an appeal from a judgment or order, the appellate 
court may reverse, affirm or modify the judgment or order appealed 
from, in the respect mentioned in the notice of appeal, and as to any 
or all of the parties; and may set aside or confirm, or modify, any or 
all of the proceedings subsequent to, or dependent upon, such judgment 
or order; and may, if necessary or proper, order a new trial. hen 
the judgment or order is reversed or modified, the appellate court may 
make complete restitution of all property and rights lost by the errone- 
ous judgment or order; and, when it appears to the appellate court 
that the appeal was made for delay, it may add to the costs such dam- 
ages as may be just. 


Src. 348. On an appeal from a final judgment, the appellant shall 
furnish the court a copy of the notice of appeal, the judgment roll, 
and the statement annexed, certified by the clerk to be a correct copy. 
On appeal from a judgment rendered on an appeal or order, the appel- 
lant shall furnish the court with a copy of the notice of appeal, the 
- judgment or order appeal from, and a copy of the papers used on the 
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hearing of. the court below ; such copies to be certified by the clerk to 
be correct. If any written opinion be given on rendering the judg- 
ment or making the order in the court below, a copy shall be furnished. 
If the appellant fail to furnish the requisite papers, the appeal may be 
' dismissed; and whenever costs are awarded to a party by an appel- 
late court, such party may have execution for the same on filing a 
remittitur with the clerk below, who shall thereupon issue the execu- 
tion, upon application therefor; and whenever costs are awarded to a 
party by an order of any court of record, such party may have execu- 
tion therefor in like manner as upon a judgment. 


Appeals to the Supreme Court from the District Court. 

SEC. 349. An appeal may be taken to the Supreme Court from the 
District: Courts in the following cases: 

1. From the final judgment rendered in an action or special pro- 
ceeding commenced in those courts or brought into those courts from 
another court; 

2. From an order made granting or refusing a new trial or which 
affects a substantial right in an action or special proceeding. 


SEC. 350. To render an appeal effectual for any purpose, in any case, - 
a written undertaking shall be executed on the part of the appellant, 
by at least two sureties, to the effect that the appellant will pay all 
damages and costs which may be awarded against him on the appeal, 
not exceeding three hundred dollars, or that sum shall be deposited 
with the clerk by whom the judgment or order was entered, to abide 
the event of the appeal. Such undertaking shall be filed or such 
deposit made with the clerk within twenty days after the notice of 
appeal is filed, or such further time as the court, upon application, 
may allow. [As amended in 1865.] 


Src. 351. If the appeal be from a judgment or order directing the 
payment-of money, it shall not stay the execution of the judgment or 
order unless a written undertaking be executed on the part of the 
appellant by two or more sureties, stating their places of residence and 
occupation, to the effect that they are bound in double the amount 
named in the judgment or order, that, if the judgment or order. 
appealed from. or any part thereof, be affirmed, the appellant shall pay 
the amount directed to be paid by the judgment or order, or the part 
of such amount as to which the judgment or order shall be affirmed, 
if affirmed only in part, and all damages and costs which shall be 
awarded against the appellant upon the appeal. 


Suc. 352. If the judgment or order appealed from direct the assign- 
ment or delivery of documents, or personal property, the execution of 
the judgment or order shall not be stayed by appeal unless the things . 
required to be assigned or delivered be placed in the custody of such . 
officer or receiver as the court may appoint; or unless an undertaking 
be entered into on the part of the appellant, with at least two sureties, 
and, in such amount as the court or the judge thereof may direct, to 
the effect that the appellant will obey the order of the appellate court 
upon the appeal. 

Sno. 353. If the judgment or order appealed from direct the execu- 
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ment or order shall not be stayed by the appeal- until the instrument 
is executed and deposited with the clerk, to abide the judgment of the 
appellate court. 


Src. 354. If the judgment or order appealed from direct the sale or 
delivery of possession of real property, the execution of the same shall 
not be stayed, unless a written undertaking be executed on the part of 
the appellant, with two or more sureties, to the effect that during the 
possession of such property by the appellant he will not commit, or 
suffer to be committed, any waste thereon, and that, if the judgment 
be affirmed, he will pay the value of the use and occupation of the 
property from the time of the appeal until the delivery of possession 
thereof, pursuant to the judgment or order, not exceeding a sum to be 
fixed by the judge of the court by which the judgment was rendered 
or order made, and which shall be specified in the undertaking. 

hen the judgment is for the sale of mortgaged premises, and the 
payment of a deficiency arising upon the sale, the undertaking shall 
also provide for the payment of such deficiency. l 


SEC. 355. Whenever an appeal is perfected, as provided by the pre- 
ceding sections in this chapter, it shall stay all further proceedings in 
the court below upon the judgment or order appealed from, or upon’ 
the matter embraced therein ; but the court below may proceed upon 
any other matter included in the action, and not affected by the judg- 
ment or order appealed from. And the court below may, in its discre- 
tion, dispense with, or limit, the security required by said sections, 
when the appellant is an executor, administrator, trustee, or other per- 
son acting in another’s right. 


SEC. 356. The undertaking prescribed by sections three hundred and 
fifty-one, three hundred and fifty-two, three hundred and fifty-three 
and three hundred and fifty-four, may be in one instrument or several, 
at the option of the appellant. 


Sec. 357. An undertaking upon an appeal shall be of no effect unless 
it be accompanied by the affidavit of the sureties that they are each 
worth double the amount specified therein, over and above all their 
just debts and liabilities, exclusive of property exempt from execution. 
The adverse party may, however, except to the sufficiency of the sure- _ 
ties within five days after the filing of the undertaking; and unless 
they or other sureties justify before a judge of the court below, or the 
district clerk, within five days thereafter (upon notice to the adverse 
_ party); the appeal shall be regarded as if no such undertaking had been 


given., a 


Sec. 358. In cases not provided for in sections three hundred and 
fifty-one, three hundred and fifty-two, three hundred and fifty-three 
and three hundred and fifty-four, the perfecting of an appeal by giving 
the undertaking, and the justification of the sureties thereon, if 
required, or making the deposit mentioned in section three hundred and 
fifty, shall stay proceedings in the court below upon the judgment or 
order appealed from; except that where it directs the sale of perish- 
able property, the court below may order the property to be sold and 
the proceeds thereof to be deposited, to abide the judgment of the 
appellate court. 


Sc. 359. Appeals in the Supreme Court from a final judgment, and 
. from a judgment rendered on an appeal, shall be heard at a general 


A 
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term. Appeals in all other cases may be heard at a special term. [As 
amended in 1865.] 


Sxc. 360. When judgment is rendered upon the appeal, it shall be 
certified by the clerk of the Supreme Court to the clerk with whom 
the judgment roll is filed. In cases of appeal from the judgment, the 
clerk with whom the roll is filed’ shall attach the certificate to the 
judgment roll, and enter a minute of the judgment of the Supreme 
Court on the docket against the original entry. In case of appeal from 
an order, the clerk shall enter at lengtk in the records of the court the 
certificate received, and minute against the entry of the order appealed 
from a reference to the certificate, with a brief statement that such 
order has been affirmed, reversed or modified, as the case may be, by 
the Supreme Court, on appeal. 


Appeals from Justices’ Courts. 


l 
| Appeals to the District Courts from Justices’ Courts. 


Sc. 361. In all appeals from justices’ courts to the District Court 
- after the returns are filed, the court shall proceed to examine such 
returns and render judgment thereon as the right of the case shall 
appear, without regard to technicalities or imperfections in pleadings, 
if they do not tend to the prejudice of the rights of any party. 


SEC. 362. Such judgment may be rendered upon the returns, or the 
court may order the same to be tried anew in the District Court, as 
substantial justice may require. 


SEC. 363. Appeals to the District Courts, as provided in this chapter, 
shall be heard at any terms of those courts, and shall be brought on 
to a'hearing at the earliest period practicable. 


Src. 364. The appellant shall furnish the papers to the appellate 
court in the same manner as upon an appeal to the Supreme Court. 
Causes on appeal shall be tried anew in the appellate court, if the court 
so direct. 


| Appeals to the District Courts from the Probate Courts. 


Src. 365. An appeal may be taken from a Probate Court to the Dis- 
trict Court of the district in which the Probate Court is held, in the 
following cases: 

1. From an order or decree admitting a will to probate or refusing 
the same. 

2. From an order setting apart property or making an allowance for 
the widow or children. 

3. From an order granting letters testamentary or of administration, 
or appointing a guardian of an infant or of an insane person or of a 
person incompetent to manage his property, or refusing to grant such 
letters or to make such appointment, or making such letters or 
appointment. . 

4. From an order directing the sale or conveyance of real property. 

5, From an order or decree by which a debt, claim, legacy or distrib- 
utive share is allowed, or payment thereof directed; or by which such 
allowance or direction is refused. 

6: From an order made on the settlement of an executor, adminis- 
trator or guardian. 


nd 
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SEC. 366. The appeal shall be taken within thirty days after the 
order or decree appealed from is entered with the clerk. . 


SEC. 367. Appeals from the Probate Courts shall be heard at any 
terms of the District Courts, and be brought on at the earliest period 
practicable. a 


Sec. 368. For a failure to prosecute an appeal from the Probate 
Court, or an unnecessary delay in bringing it to a hearing, the District 
Court may order the appeal to be dismissed. 


SEC. 369. If the appeal be dismissed as provided in the preceding 
section, the clerk shall file a certified copy of the order dismissing the 
same in the Probate Court, and thereupon such court may proceed in 
the case as if no appeal had been taken. - 


Miscellaneous Proceedings. 


Proceedings against Joint Debtors. 


Sxc. 370. When a judgment is recovered against any one or more of 
several persons jointly indebted upon an obligation, by proceedings, as 
provided in section thirty-two, those who were not originally served ; 
with the summons, and did not appear to the action, may be sum- 
moned to show cause why they should not be bound by the judgment 
in the same manner as though they had been originally served with’ 
the summons. 


Sec. 371. The summons, as provided in the last section, shall de- 
scribe the judgment, and require the person summoned to show cause 
why he should not be bound by it, and shall be served in the same 
manner, and returnable within the same time,'as the original sum- 
mons. It shall not be necessary to file a new complaint. 


Src. 372. The summons should be accompanied by an affidavit of 
the plaintiff, his agent, representative or attorney, that the judgment . 
or some part thereof remains unsatisfied ; and shall specify the amount 
due thereon. ' í 


Sec. 373. Upon such summons the defendant may answer within the 
time specified therein, denying the judgment, or setting up any defense 
which may have arisen subsequently ; or he may deny his liability on 
the obligation upon which the judgment was recovered, except a dis- 
charge from such liability by the statute of limitation. 


Suc. 374. If the defendant in his answer deny the judgment, or set 
up any defense which may have arisen subsequently, the summons, 
with the affidavit annexed, and the answer, shall constitute the writ- 
ten allegations in the case; if he deny his liability on the obligation 
upon which the judgment was recovered, a copy of the original com- 
plaint and judgment, the summons, with the affidavit annexed, and 
the answer, shall constitute such written allegations. 


Src. 375. The issues formed may be tried as in other cases; but 
when the defendant denies in his answer any liability on the obligation 
upon which the judgment was rendered, if a verdict be found against ` 
him, it shall be for the amount remaining unsatisfied on such original 
Judgment, with interest thereon. 
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Confession of Judgment without Action. 


| 

SEC. 376. A judgment by confession may be entered without action, 
either for money due or to become due, or to secure any person against 
contingent liability on behalf of the defendant, or both, in the manner 
prescribed in this chapter. 


SEC. 377. A statement in writing shall be made, signed by the 
defendant, and verified by his oath, to the following effect: 

Ist. It shall authorize the entry of judgment for a specified sum. 

ad. If it be for money due or to become due, and shall state con- 
cisely the facts out of which it arose, and shall show that the sum con- 
fessed therefor is justly due or to become due. 

3d. If it be for the purpose of securing the plaintiff against a contin- 
gent liability, it shall state concisely the facts constituting the liability, 
and shall show that the sum confessed therefor does not exceed the 
same. 


Src. 378. The statement shall be filed with the clerk of the court in 
which the judgment is to be entered, who shall indorse upon it, and 
enter in the judgment book a judgment of such court for the amount 
confessed, with ten dollars costs. The statement and affidavit, with 
the judgment indorsed, shall thereupon become the judgment-roll. 


| Submitting a Controversy without Action. 


Src. 379. Parties to a question in difference which might be the sub- 
ject of a civil action, may, without action, agree upon a case contain- 
ing the facts upon which the controversy depends, and present a sub- 
mission of the same to any court which should have jurisdiction if an 
action had been brought. But it must appear by affidavit that the 
controversy is real, and the proceedings in good faith, to determine 
the rights of the parties. The court shall thereupon hear and deter- 
mine the case, and render judgment thereon as if an action were 
depending. 

SEC. 380. Judgment shall be entered in the judgment book as in 
other cases, but without costs, for any proceedings prior to the trial. 
The case, the submission, and a copy of the judgment shall constitute 
the judgment roll. 


SEC. 381. The judgment may be enforced in the same manner as if 
it had been rendered in an action, and shall be in the same manner 


subject to appeal. 
| Of Arbitrations. 


SEC. 382. Persons capable of contracting may submit to arbitration 
any controversy which might be the subject of a civil action between 
them, except a question of title to real property in fee or for life. This 
qualification shall not include questions relating merely to the parti- 
tion or boundaries of real property. 

Sxc. 383. The submission to arbitration shall be in writing, and may 
be ‘to one or more persons. 


SEC. 384. It may be stipulated in the submission that it be entered 
as an order of the District Court, for which purpose it shall be filed 
with the clerk of the county where the parties, or one of them, reside. 


| 
| 
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The clerk shall thereupon enter in his register of actions a note of the 
submission, with the names of the parties, the names of the arbitrators, 
the date of the submission, when filed, and the time limited by the 
submission, if any, within which the award shall be made. When so 
entered, the submission shall not be revoked without the consent of 
both parties. The arbitrators may be compelled by the court to make 
an award, and the award may be enforced by the court in the same 
manner as ajudgment. If the submission be not made an order o 
the court it may be revoked at any time before the award is made. 


SEC. 385. Arbitrators shall have power to appoint a time and place 
for hearing, to adjourn from time to time, to administer oaths to wit- 
nesses, to hear the allegations and evidence of the parties, and to make 
an award thereon. i 


Sec. 386. All the arbitrators shall meet and act together during the 
investigation ; but when met a majority may determine any question. 
Before acting they shall be sworn before an officer authorized to 
administer oaths, faithfully and fairly to hear and examine the allega- 
tions and evidence of the parties in relation to the matters in contro- 
versy, and to make a just award according to their understanding. 


Src. 387. The award shall be in writing, signed by the arbitrators, 
or a majority of them, and delivered to the parties. When the sab- 
mission is made an order of the court the award shall be filedwith 
the clerk, and a note thereof made in his register. After the expira- 
tion of five days from the filing of the award, upon the application of a 
party, and on filing an affidavit showing that notice of filing the award 
has been served on the adverse party or his attorney at least four days 
prior to such application, and that no order staying the entry of judg- 
ment has been served, the award shall be entered by the clerk in the 
judgment book, and shall thereupon have the effect of a judgment. 


SEC. 388. The court, on motion, may vacate the award upon either 
of the following grounds, and may order a new hearing before the 
same arbitrators, or not, in its discretion : a 

1. That it was procured by corruption or fraud. 

2. That the arbitrators were guilty of misconduct or committed 
` gross error in refusing, on cause shown, to postpone the hearing, or in 
refusing to hear pertinent evidence or otherwise acted improperly, in 
a manner by which the rights of the party were prejudiced. — 

3. That the arbitrators exceeded their powers in making their 
award, or that they refused or improperly omitted to consider a part 
of the matters submitted to them; or that the award is indefinite or 
cannot be performed. 


Src. 389. The-court may, on motion, modify or correct the award 
where it appears: i 

1. That there was a miscalculation in figures upon which it was 
made, or that there is a mistake in the description of some person or 
property therein. : 

2. When a part of the award is upon matters not submitted, which 
part can be separated from other parts and does not affect the decision 
on the matter submitted. 

3. When the award, though imperfect in form, could have been 
amended if it had been a verdict or the imperfection disregarded. 


Sxc. 390. The decisions upon the motion shall be subject to -appeal 
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in the same manner as an order which is subject to appeal in a civil 
action; but the judgment entered before a motion is made shall not 


be publers to appeal. . 
Sec. 391. If a submission to arbitration be revoked, and an action 


be brought therefor, the amount to be recovered shall only be the costs 
and damages sustained in preparing for and attending the arbitration. 


$ | 
Offer of the Defendant to Compromise the whole or a part of an 
hs Action. 


SEÇ. 392. The defendant may, at any time before the trial or judg- 
ment, serve upon the plaintiff an offer to allow judgment to be taken 
against him for the sum or property, or to the effect therein specified. 
If the plaintiff accept the offer and give notice thereof, within five 
days, he may file the summons, complaint and offer, with an affidavit 
of notice of acceptance, and the clerk shall thereupon enter judgment 
accordingly. If the notice of acceptance be. not given, the offer shall 
be deemed withdrawn, and shall not be given in evidence; and if the 
plaintiff fail to obtain a more favorable judgment, he shall not recover 
costs, but shall pay the defendant’s costs from the time of the offer. 


Of Witnesses, and of the manner of Obtaining Evidence of Witnesses. 


SEC. 393. All persons, without exception, otherwise than as specified 
in this chapter, may be witnesses in any action or proceeding. 


SEC. 394. No person offered as a witness shall be excluded by reason 
of his interest in the event of the action or proceeding ; nor on account 
of opinions on matters of religious belief. 


Sec. 395. The examination of the parties to any action, of per- 
sons for whose immediate benefit the action is prosecuted or defended, 
shall! be taken as provided in sections four hundred and twenty and 
four hundred and twenty-four of this chapter. 


SEC. 396. The following persons shall not be witnesses: 

1. ‘Those who are of unsound mind at the time of their production 
for examination. 

2. Children under ten years of age, who appear incapable of receiving 
just impressions of the facts respecting which they are examined, or 
of relating them truly; and, 

3. Indians or persons having one-half or more of Indian blood, in 
an action or proceeding to which a white person is a party. 

4. Negroes or persons having one-half or more negro blood, in an 
action or proceeding to which a white person is a party. 


Src. 397. A husband shall not be a witness for or against his wife, 
nor a wife a witness for or against her husband; nor can either, during 
the marriage or afterward, be, without the consent of the other, exam- 
ined as to any communication made by one to the other during the 
marriage. But this exception shall not apply to an action or proceed- 
ing by one against the other. 


Suc. 398. An attorney or counselor shall not, without the consent 
of his client, be examined as a witness as to any communication made 
by the client to him, or his advice given thereon, in the course 
of professional employment. 

| 
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Sec. 399. A clergyman or priest shall not, without the consent of the 

person making the confession, be examined as a witness as to any con- 

fession made to him in his professional character, in the course of dis- 
cipline enjoined by the church to which he belongs. 


Sec. 400. A licensed physician or surgeon shall not, without: the 
consent of his patient, be examined as a witness as to any information . 
acquired in attending the patient which was necessary to enable him 
to prescribe or act for the patient. 


Src. 401. A public officer shall not be examined as a witness as to 
communications made to him in official confidence, when the public 
- interest would suffer by the disclosure. - 


Sec. 402. The judge himself, or any juror, may be called as a witness 
by either party; but in such case it shall be in the discretion of the 
court or judge to order the trial to be postponed or suspended, and to 
take place before another judge or jury. 


Sec. 403. When a witness does not understand and speak the English 
language, an interpreter shall be sworn to interpret for him. 


Manner of Compelling the Attendance of Witnesses, and their Rights 
and Duties. 


Src. 404. A subpoena may require not only the personal attendance 
of the person to whom it is directed at a particular time and place, to 
testify as a witness, but may also require him to bring with him any 
books, documents or other. things under his control. No witness shall 
be required to attend before any court, judge, justice or other officer, 
out of the county in which he resides. 


Sec. 405. The subpcena shall be issued as follows: 

1. To require attendance before a court, or at the trial of an issue 
therein, it shall be issued in the name and under the seal of the court 
before which the attendance is required, or in which the issue is 
pending ; 

2. To require attendance out of court before a judge, justice or other 
officer authorized to administer oaths or take testimony in any matter, 
under the laws of this Territory, it shall be issued by the judge, justice 
or other officer before whom the attendance is required ; 

3. To require attendance before a commissioner appointed to take 
testimony by a court of any other State or country, it may be issued 
by any judge or justice of the peace, in places within their respectivé 
jurisdictions. 

Src. 406. The service of a subpoena shall be made by showing the 
original, and delivering a. copy, or a ticket containing its substance, to 
the witness personally, giving or offering to him at the same time, if 
demanded by him, the fees to which he is entitled for travel to and 
from the place designated, and one day’s attendance there. Such 
service may be made by any person. 


Src. 407. If a witness be concealed in a building or vessel, so as to 
prevent the service of a subpoena upon him, any court or judge, or any 
officer issuing the subpcena, may, upon proof by affidavit of the con- 
cealment and of the materiality of the witness, make an order that the 
sheriff of the county serve the subpoena; and the sheriff shall serve it 
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acebrdingly, and for that purpose may break mt the building or ves- 
sel where the witness is concealed. 


Src. 408. A person present in court, or before a judicial officer, may 
be required to testify in the same manner as if he were in attendance 
l nee a subpoena issued by such court or officer. S 


Suc. 409. It shall be the duty of a witness duly served with a sub- 
pena to attend at the time appointed, with any papers under his 
control required by the subpena, to answer all pertinent and legal 
questions, and, unless sooner discharged, to remain till the testimony 
iS closed. r 

Szo. 410. A witness shall answer questions legal and pertinent to 
the matter in issue, though his answer may establish a claim against ' 
himself; but he need not give an answer which will have a tendency 
to subject him to punishment for a felony, nor need give an answer 
which will have a direct tendency to degrade his character, unless it 
be to the very fact in issue or to a fact from which the fact at issue 
would be presumed. But a witness shall answer as to the fact of his 
preyious conviction for felony. 


SEC. 411. Disobedience to a subpeena, or a refusal to be sworn, or to 
answer as a witness, or to subscribe an affidavit or deposition when 
required, may be punished as a contempt by the court or officer issuing 
the subpoena or requiring the witness to be sworn; and if the witness 
be a party, his complaint may be dismissed or his answer stricken out. 


SEC. 412. A witness disobeying a subpoena shall also forfeit to the 
party aggrieved the sum of one hundred dollars and all damages which 
he may sustain by the failure of the witness to attend, which forfeiture 
and damages may be recovered in a civil action. 


Sze. 413. In case of failure of a witness to attend, the court or offi- 
cer issuing the subpcena, upon proof of the service thereof and of the 
failure of the witness, may issue a warrant to the sheriff of the county 
to arrest the witness and bring him before the court or officer where 


his attendance was required. 


Suc. 414. If the witness be a prisoner confined in a jail or prison 
within this Territory for any other cause than a sentence for felony, 
an order for his examination in the prison upon deposition, or for his 
temporary removal and production before a court or officer for the 
purpose of being orally examined, may be made as follows: 

en the court itself in which the action or special proceeding is 

endin 
i 2. By.: a judge of the Supreme Court or District Court where the 
action or proceeding is pending, if before a judge or other person out 
of court. 


Stc. 415. Such order can only be made upon affidavit showing the 
nature of the action or proceeding, the testimony expected from the 
witness, and its materiality. 


SEC. 416. If the witness be imprisoned in the county where the 
action or proceeding is pending, and for a cause other than a sentence 
for felony, his production may be required. In all other cases his 
examination. when allowed, shall bė taken upon deposition. 
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Src. 417. Every person who has been, in good faith, served with a 
subpeena to attend as a witness before a court, judge, commissioner, 
referee, or other person, in a case where the disobedience of the witness - 
may be punished as a contempt, shall be exonerated from arrest in a 
civil action while going to the place of attendance, necessarily remaii- 
ing there, and returning therefrom. 


Src. 418. The arrest of a witness contrary to the last section shall 
be void, but an officer shall not be liable to the party for making the 
arrest in ignorance of the facts creating the exoneration, but shall be 
liable for any subsequent detention of the party, if such party claim 
the exemption and make an affidavit stating: 

1. That he has been served -with a subpena to attend as a witness 
before a court, officer, or other person; specifying the same, the place 
of attendance, and the action or proceeding in which the subpena 
was issued; and, ; 

2. That he has not been thus served by his own procurement, with 
the intention of avoiding an arrest; : 

3. That he is, at the time, going to the place of attendance or - 
Kamne therefrom, or remaining there in obedience to the subpena. 
The affidavit may be taken by the officer, and shall exonerate-him 
from hability for discharging the witness when arrésted. 


Of the Examination of Parties to an Action or Proceeding, and of 
Persons for whose immediate Benefit such Action or Proceeding is 
Prosecuted or Defended. 


Src. 419. No action to obtain a discovery, under oath, in aid of the 
prosecution or defense of another action or proceeding shall be allowed; 
nor shall any examination of a party be had on behalf of the. adverse 
party, except in the manner prescribed by this chapter. 


Sec. 420. A party to an action or special proceeding in any and all 
courts, and before any and all tribunals, and before any and all officers 
acting judicially, may be examined as a witness on his own behalf or 
in behalf of any other party in the same manner, and subject to the 
same rules of examination, as any other witness; provided, however, 
that the assignor of a thing in action shall not be examined in behalf 
of said party—nor shall a party to an action be examined in his own 
behalf in respect to any transaction or communication had personally 
by said assignor, or said party, respectively, with a deceased person 
against parties who are the executors, administrators, devisees, heirs at 
law, next of kin or assignees of such deceased person, when they have 
acquired title to the cause of action immediately from said deceased 
person, or have been sued as such by the executors, administrators, 
devisees, heirs at law, next of kin or assignees. But when such execu- 
tors, administrators, devisees, heirs at law, next of kin or assignees 
shall be examined on their own behalf in regard to any conversation 
or transaction had between the deceased person and assignor, or said 
party, respectively, then the said assignor or the said party may be 
examined in regard to such conversation or transaction, but not in 
regard to any new matter. But if the testimony of a party to the 
action or proceedings has been taken, and he shall ‘afterward die, and 
after his death the testimony so taken shall be used upon any trial or 
hearing in the behalf of his executors, administrators, devisees, heirs 
at law, next of kin or assignees, the other party or the assignor of a 
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thing’ in action shall be a competent witness as to any and all matters 
to which the testimony so taken relates, notwithstanding any thing in 
this section contained to the contrary thereof. {As amended in 186%.] 


Sc. 421. The examination of a party thus taken may be rebutted 
by adverse testimony. 


Src. 422. If a party refuse to attend and testify at the trial, or to 
give his deposition before trial, or upon a commission, when required, - 
his complaint, answer or reply may be stricken out and judgment be 
taken against him; and he may also, in the discretion of the court, be 
proceeded. against as in other cases for a contempt. 


Sec, 423. A party examined by an adverse party, as in this chapter 
proyided, may be examined on his own behalf in respect to any matter 
pertinent to the issue. But if he testify to any new matter not respon- 
sive.to the inquiries put to him by the adverse party, or necessary to 
explain or qualify his answer thereto, or to discharge, when his answer 
would charge himself, such adverse party may offer himself as a wit- 
ness on his own behalf in respect to such new matter, and shall be so 
received. 

Src. 424. A person for whose immediate benefit the action is prose- 
cuted or defended, though not a party to the action, may be examined as 
a witness in the same manner, and subject to the same rules of exam- 
ination, as other witnesses. l 

Sxc. 425. A party may be examined on the part of his co-plaintiff or 
a co-defendant. 


Of Affidavits. 


Src. 426. An affidavit to be used before any court, judge, board or 
officer of this Territory, may be taken before any judge or clerk of any 
court, or any justice of the peace or notary public, in this Territory. 


Src. 427. An affidavit taken in another State of the United States, 
to be used in this Territory, shall be taken before a commissioner 
appointed by the Governor of this Territory to take affidavits and 
depositions in such other State, or before any judge of a court of record 
having a seal. 


SEO. 428. An affidavit taken in a foreign country, to be used in this 
Territory, shall be taken before an ambassador, minister or consul of 
the United States; or before any judge of a court of record having a 


seal: in such foreign country. 


Suc. 429. When an affidavit is taken before a judge of a court in 
another State, or in a foreign country, the genuineness of the signa- 
ture of the judge, the existence of the court, and the fact that such 
judge is a member thereof, shall be certified by the clerk of the court 
under the seal thereof. 


| Cf Depositions taken in this Territory. _ 

Suc. 430. The testimony of a witness in this Territory may be taken 
by deposition in an action at any time after the service of the summons 
or the appearance of the defendant; and in a special proceeding after 
a question of fact has arisen therein, in the following cases: 

| 
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1st. When the witness is a party to the action or proceeding, or a 
‘person for whose immediate benefit the action or proceeding is prose- 
cuted or defended ; 

2d. When the witness resides out of the county in which his testi- 
mony is to be used, or more than fifty miles from the place of trial ; 

3d. When the witness is about to leave the county where the action 
is to ee and will probably continue absent when the testimony is 
required ; 

Tth. When the witness otherwise liable to attend the trial is, never- 
theless, too infirm to attend. - i 


Src. 431. Either party may have the deposition taken of a witness 
in this Territory before any judge or clerk, or any justice of the peace 
or notary public in this Territory, on serving upon the adverse party 
previous notice of the time and place of examination, together with a 
copy of an affidavit showing that the case is one mentioned in the last 
section. Such notice shall be at least five days, and in addition one ' 
day for every twenty-five miles of the distance to the place of examin~ 
ation from the residence of the person to whom the notice is given, 
unless for a cause shown a judge, by order, prescribe a shorter time. 
When a shorter time is prescribed a copy of that order shall be served 

i 


with the notice. | 


Sec. 432. Hither party may attend such examination and put such 
questions, direct and cross, as may be proper. The deposition when 
completed shall be carefully read to the witness and corrected by him 
in any particular if desired ; it shall then be subscribed by. the witness, 
certified by the judge or officer taking the deposition, inclosed in an 
envelope or wrapper, sealed, and directed to the clerk of the court in 
which the action is pending, or to such person as the parties in 
writing may agree upon, and either delivered by the judge or officer to 
the clerk or such person, or transmitted through the mail or by some 
safe private opportunity; and thereupon such deposition may be used 
by either party upon the trial or other proceeding, against any party 
giving or receiving the notice, subject to all legal exceptions. But if 
the parties attend at the examination no objection to the form of an 
interrogatory shall be made at the trial, unless the same was stated at 
the time of the examination. If the deposition be taken by reason of 
the absence or intended absence from the county of the witness, or 
because he is too infirm to attend, proof by affidavit or oral testimony 
shall be made at the trial that the witness continues absent or infirm 
to the best of the deponent’s knowledge or belief. The deposition 
thus taken may be also read in case of the death of the witness. 


SEC. 433. When a deposition has been once taken it may be read in 
any. stage of the same action or proceeding by either party, and shall 
then be deemed the evidence of the party reading it. 


Of Depositions taken out of this Territory. 


Src. 434. The testimony of a witness out of the Territory may be 
taken by deposition in an action at any time after the service of the 
summons or the appearance of the defendant; and in a special pro- 
ceeding at any time after a question of fact has arisen therein. 


Sec. 435. The deposition of a witness out of this Territory shall be 
taken upon commission issued from the court under the seal of the 
57 
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court, upon an order from the judge or court, on the application of 
either party upon five days’ previous notice to the other. It shall be 
issued to a person agreed upon by the parties, or, if they do not agree, 
to any judge or justice of the peace selected by the officer granting the 
commission, or to a commissioner appointed by the Governor of this 
Territory to take affidavits and depositions in other States. 


Src. 436. Such proper interrogatories, direct and cross, as the 
respective parties may prepare, to be settled, if the parties disagree as © 
to their form, by the judge or officer granting the order for the com- 
mission, ata day fixed in the order, may be annexed to the commission ; 
or when the parties agree to that mode the examination may be 
without written interrogatories. 


Src. 437. The commission shall authorize the commissioner to 
administer an oath to the witness, and to take his deposition in answer 
to the interrogatories, or, when the examination is to be without inter- 
rogatories, in respect to the question in dispute; and to certify the 
deposition to the court, in a sealed envelope directed to the clerk or 
other person designated or agreed upon, and forwarded to him by mail 
or other usual channel of conveyance. 


Src. 438. A trial or other proceeding shall not be postponed by 
reason of a commission not returned, except upon evidence satisfactory 
to the court that the testimony of the witness is necessary, and that 
proper diligence has been used to obtain it. 


Of Proceedings to Perpetuate Testimony. 


Src. 439. The testimony of a witness may be taken and perpetuated 
as provided in this chapter. 


Src. 440. The applicant shall produce to a district judge, or to a 
judge of probate, an affidavit stating: 

1. That the applicant expects to be a party to an action in a court 
of this Territory ; 

2. That the testimony of a witness residing in this Territory, whose 
place of residence is stated, is necessary to the prosecution or defense 
of such.action; and, generally, the facts expected to be proved; 

3. The judge may thereupon, in his discretion, make an order allow- 
ing the examination, and prescribing how long before the examination 
the order and notice of the time and place thereof shall be served. 


Src. 441. Upon proof of personal service upon the person who is 
expected to be the adverse party of the order, copy of the affidavit, 
and of a notice that the examination will be taken before a district 
judge or notary public of the county wherein the witness resides, or 
may be at a specified time and place; such judge or notary may take 
the deposition of the witness, and the examination may, if necessary, - 
be adjourned from time to time. 


Suc. 442. The examination shall be by question and answer, unless 
the parties otherwise agree. The deposition, when completed, shall be 
carefully read to and subscribed by the witness, then certified by the 
judge, and immediately thereafter filed and recorded in the office of 
the clerk of the county where it was taken, together with the order 
for the examination of the witness, the affidavit on which the same 


“ 


PROCEEDINGS IN CIVIL CASES. 451 
was granted, and the affidavit of service of the affidavit, order or 
notice. 


SEC. 443. The affidavits filed with the deposition, or a certified copy 
thereof, shall be primary evidence of the facts stated therein, to show 
compliance with the provisions of this chapter. 


Src. 444. If a trial be had between the persons named in the affida- 
vit as parties expectant, or their successors in interest, upon proof of. 
the death or insanity of the witness, or of his inability to attend the 
trial by reason of age, sickness or settled infirmity, the deposition, or 
a certified copy thereof, may be used by either party, subject to all 
legal objections. But, if the parties attend at the examination, no 
objection to the form of an interrogatory shall be made at the trial, 
unless the same was stated at the time of the examination. 


Administration of Oaths and Affirmations. 


Sec. 445. Every court of this Territory, every judge or clerk of any 
court, every justice of the peace, and every notary public, and every 
officer authorized to take testimony or to decide upon evidence in any 
proceeding, shall have power to administer oaths or affirmations. 


SEC. 446. When a person is sworn who believes in any other than 
the Christian religion, he may be sworn according to the peculiar 
ceremonies of his religion, if there be any such. 


Src. 447. Any witness who desires it may, at his option, instead of 
taking an oath, make his solemn affirmation or declaration, by assent- 
ing, when addressed, in the following form: “ You do solemnly affirm, 
that the evidence you shall give in this issue (or matter), pendin 
between and , Shall be the truth, the whole truth, an 
nothing but the truth.” Assent to this affirmation shall be made by 
the answer: “I do.” <A false affirmation or declaration shall be 
deemed perjury equally with a false oath. ; 


Inspection of Documents, and Miscellaneous Provisions as to Records 
and Writings. 

Src. 448. Any court in which an action is pending, or @ judge 
thereof, may, upon notice, order either party to give to the other within 
a specified time an inspection and copy, or permission to take a copy, 
of any book, document, or paper in his possession or under his control, 
containing evidence relating to the merits of the action, or the defense 
therein. If compliance with the order be refused, the court’ may 
exclude the book, document or paper from being given in evidence; 
or, if wanted as evidence by the party applying, may direct the jury to 
presume it to be such as he alleges it to be; and the court may also 
punish the party refusing for a contempt. This section shall not be 
construed to prevent a party from compelling another to produce 
books, papers or documents when he is examined as a witness. 


SEC. 449. There shall be no evidence of the contents of a-writing 
other than the writing itself, except in the following cases: 

1. When the original has been lost or destroyed; in which case proof 
of the loss or destruction shall first be made. 

2. When the original is in the possession of the party against whom 
the evidence is.offered, and he fails to produce it after reasonable 
notice. 
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3. When the original is a record or other document in custody of a 
public office. 

4, When the original has been recorded, and a certified copy of the 
record is made evidence by statute. 

5. When the original consists of numerous accounts or other docu- 
ments, which cannot be examined in court without great loss of time, 
ae = evidence sought from them is only the general result of the 
whole. 


SEC. 450. The party producing a writing as genuine, which has been 
altered, or appears to have been altered, after its execution, in a part 
material to the question in dispute, and such alteration is not noted on 
the writing, shall account for the appearance or alteration. He may 
show that the alteration was made by another, without his con- 
currence, or was made with the consent of the parties affected by 
it, or otherwise properly or innocently made. If he do that, he may 
give the writing in evidence, but not otherwise. 


Sec. 451. A judicial record of this Territory or of the United States 
may be proved by the production of the original, or a copy thereof, 
certified by the clerk or other person having the legal custody thereof, 
under the seal of the court, to be a true copy of such record; and 
copies of all papers, entries, documents and records required by law to 
be filed by any public officer of this Territory or of the United States, 
in his office, or to be entered or recorded therein, and duly filed, entered 
or recorded according to law, certified by such officer to be a true tran- 
script compared by him with the original in his office, shall be evidence 
in all courts and proceedings,.in like manner as the original would be 
if produced. 


Sze. 452. A judicial record of any State or Territory may be proved 
by the production of a copy thereof, certified by the clerk or legal 
keeper of the record, under the seal of the court, to be a true copy of 
such record, together with the certificate of a judge of the court that 
the person making the certificate is the clerk of the court, or legal 
keeper of the record, and in either case that the signature is genuine, 
and the certificate in due form. 


Src. 453. A judicial record of a foreign country may be proved by 
the production of a copy thereof, certified by the clerk, with the seal 
of the court annexed, if there be a clerk and seal; or by the legal 
. keeper of the record with the seal of his office annexed, if there be a 
seal, to be a true copy of such record; together with a certificate of a 
.judge of the court that the person making the certificate is the clerk 
of the court, or the legal keeper of the record, and, in either case, that 
the signature is genuine, and the certificate in due form; and also, 
together with the certificate of the minister or ambassador of the 
United States, or of a consul of the United States, in such foreign . 
country, that there is such a court, specifying generally the nature 
of its jurisdiction, and verifying the signature of the judge and clerk, 
or other legal keeper of the record. 


Sec. 454. A copy of the judicial record of a foreign country shall 
also be.admissible in evidence upon proof: 

1. That the copy offered has been compared by the witness with the 
original, and is an exact transcript of the whole of it. 

2. That such original was in the custody of the clerk of the court, 
or other legal keeper of the same; and, 
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3. That the copy is duly attested by a seal, which is proved to be the 
- seal of the court where the record remains, if it be the record of a 
court; or if there be no such seal, or if it be not a record of a court, 
by the signature of the legal keeper of the original. 


Src. 455. Printed copies in volumes of statutes, code or other written 
law, enacted by any other State or Territory, or foreign government, 
purporting or proved to have been published by the authority thereof, 
or proved to be commonly admitted as evidence of the existing law in 
the courts and judicial tribunals of such State, Territory or govern- 
ment, shall be admitted by the courts and officers of this Territory, on 
all occasions, as presumptive evidence of such law. 


Sec. 456. A seal of a court or public office, when required to any 
writ or process, or proceeding, or to authenticate a copy of any record 
or document, may be impressed with wax, wafer or any other substance, 
and then attached to the writ, process or proceeding, or to the copy 
of the record or document, or it may be impressed on the paper alone. 


Y 


Of the Writ of Certiorari, and of Mandamus. 


Of the Writ of Certiorari, or Review. 


SEC. 457. The writ of certiorari may be denominated the writ of 
review. 


Src. 458. This writ may be granted on application by the Supreme 
and District Courts of this Territory ; the writ shall be granted in all 
cases when an inferior tribunal, board or officer, exercising judicial 
functions, has exceeded the jurisdiction of such tmbunal, board: or 
officer; and there is no appeal, nor, in the judgment of the court, any . 
plain, speedy and adequate remedy. 


Src. 459. The application shall be made on affidavit by the party 
beneficially interested, and the court may require a notice of the appli- 
cation to be given to the adverse party, or may grant an order to show 
cause why it should not be allowed, or may grant the writ without 
notice. 


SEC. 460. The writ may be directed to the inferior tribunal, board or 
officer, or to any other person having the custody of the record or pro- 
ceedings to be certified. When directed to a tribunal, the clerk, if 
there be one, shall return the writ with the transcript required. 


Src. 461. The writ of review shall command the party to whom it is _ 
directed to certify fully to the court issuing the writ, at a specified time 
and place, and annex to the writ a transcript of the record and pro- 
ceedings (describing or referring to them, with convenient certainty), 
that the same may be reviewed by the court; and requiring the party _ 
in the mean time to desist from further proceedings in the matter to 
be reviewed. 


Src. 462. If a stay of proceedings be not intended, the words requir- 
ing the stay shall be omitted from the writ; these words may be 
inserted or omitted in the sound discretion of the court; but if omitted, 
the power of the inferior court or ‘officer shall not be suspended, nor 
the proceedings stayed. 


454 PROCEEDINGS IN CIVIL CASES. 


SEC. 463. The writ shall be served in the same manner as a sum- 
mons'in civil action, except when otherwise expressly directed by the 
court. 


SEÇ. 464. The review upon this writ shall not be extended further 
than to determine whether the inferior tribunal, board or officer has 
regularly pursued the authority of such tribunal, board or officer. 


Sxc. 465. If the return to the writ be defective, the court may order 
a further return to be made. When a full return has been made, the 
court. shall proceed to hear the parties, or such of them as may attend 
for that purpose, and may thereupon give judgment, either affirming 
or annulling, or modifying the proceedings below. 


Src. 466. A copy of the judgment, signed by the clerk, shall be 
transmitted to the inferior tribunal. board or officer having the custody 
of the record or proceeding certified up. 


SEC. 467. A copy of the judgment, signed by the clerk, entered upon, ` 
or attached to, the writ and return, shall constitute the judgment roll. 
If the proceeding be had in any other than the Supreme Court, an appeal 
may be taken from the judgment in the same manner, and upon the 
same terms, as from a judgment in a civil action. 
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! The Writ of Mandate, or Mandamus. 


SEC. 468. The writ of mandamus may be denominated the writ of 
mandate. l 

SEC. 469. It may be issued by the Supreme or District Court to any 
inferior tribunal, corporation, board or person, to compel the perform- 
ance of an act which the law specially enjoins as a duty resulting from 
an office, trust or station; or to compel the admission of a party to 
the use and enjoyment of a right or office to which he is entitled, and 
from which he is unlawfully precluded by such inferior tribunal, cor- ' 
poration, board or person. 


Sec. 470. This writ shall be issued in all cases where there is not a 
plain, speedy and adequate remedy in the ordinary course of law. It 
shall be issued upon affidavit, on the application of the party benefi- 
cially interested. 


SEC. 471. The writ shall be either alternative or peremptory; the 
alternative writ: shall state generally the allegation against the party 
to whom it is directed, and command such party, immediately after 
the receipt of the writ, or at some other specified time, to do the act 
required to be performed, or to show cause before the court, at a specified 
time and place, why he has not done so. The peremptory writ shall 
be in a similar form, except that the words requiring the party to show 
cause why he has not done as commanded shall be omitted, and a 
return day shall be inserted. 


SEC. 472. When the application to the court is made without notice 
to the adverse party, and the writ be allowed, the alternative shall be 
first issued; but if the application be upon due notice, and the writ’ 
be allowed, the peremptory may be issued in the first instance. The 
notice of the application, when given, shall be at least ten days. The 
writ shall not be granted by default. The case shall be heard by the 
_ court, whether the adverse party appear or not. 
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SEC. 473. On the return day of the alternative, or the day on which 
the application of the writ is noticed, or such further day as the court 
may allow, the party on whom the writ or notice shall have been served 
may show cause by answer under oath, made in the same manner as an 
answer to ‘a complaint in a civil action. ‘ 


Sec. 474. If an answer be made which raises a.question as to a 
matter of fact essential to the determination of the motion’and afféct- 
ing the substantial rights of the parties, and upon the supposed truth 
of the allegation of which the application for the writ is based, the 
court may, in its discretion, order the question to be tried before a 
jury, and postpone the argument until such trial can be had and the 
verdict certified to the court. The question to be tried shall be 
distinctly stated in the order for: trial, and the county shall be desig- 
nated in which the same shall be had. The order may also direct the 
jury to assess any damages which the applicant may have sustained in 
case they find for him. 


Src. 475. On the trial the applicant shall not be precluded by the 
answer of any valid objection to its sufficiency, and may countervail it 
by proof either in direct denial or by way of avoidance. 


Sec. 476. If either party be dissatisfied with the verdict of the jury, 
he may move for a new trial upon a statement prepared as provided in 
section one hundred and ninety-five. The motion for a new trial 
may, upon reasonable notice, be brought on before the judge of the 
court in which the cause was tried, either in term or vacation. If a 
new trial be granted, the jury shall within five days thereafter, unless 
the parties agree on a longer time, be summoned to try the issue. 
After a second verdict in favor of the same party a new trial shall 
not be had. 


Src. 477. If no notice for a new trial be given, or if given be denied, 
the clerk, within five days after the rendition of the verdict or denial 
of the motion, shall transmit to the court in which the application for 
the writ is pending a certified copy of the verdict attached to‘the 
order of trial; after which either party may bring on the argument 
of the application upon reasonable notice to the adverse party. 


Sec. 478. If no answer be made, the case shall be heard on the 
papers of the applicant. If an answer be made which does not raise a 
question such as is mentioned in section four hundred and seventy- 
four, but only such matters as may be explained or avoided by a reply, 
the court may, in its discretion, grant time for replying. If the 
answer, or answer and reply, raise only questions of law, or put in issue 
immaterial statements not affecting the substantial rights of the 
parties, the court shall proceed to hear, or fix a day for hearing, the 
argument of the case. 


Src. 479. If judgment be given for the applicant, he shall recover . 
the damages which he shali have sustained as found by the jury, or as 
may be determined by the court or referees upon a reference to be 
ordered, together with costs; and for such damages and costs an 
execution may issue; and a peremptory mandate shall also be awarded 
without delay. ` 


Sec. 480. The writ shall be served in the same manner as a sum- 
mons in a civil action, except when otherwise expressly directed by 
order of the court. 7 
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SEC. 481. When a peremptory mandate has been issued and directed 
to any inferior tribunal, corporation, board or person, if it appear to 
the court that any member of such tribunal, corporation or board, or 
such person upon whom the writ has been personally served, has, 
without just excuse, refused or neglected to obey the same, the court 
may, upon motion, impose a fine not exceeding one thousand dollars. 
- In case of persistence in a refusal of obedience, the court may order 
the party to be imprisoned for a period not exceeding three months, 
and may take any orders necessary and proper for the complete enforce- 
ment ofthe writ. Ifa fine be imposed upon a judge or officer who draws 
a salary from the Territory or county, a certified copy of the order 
shall be forwarded to the Territorial or county treasurer, as the case 
may be, and the amount thereof may be retained from the salary of 
such judge or officer. Such judge or officer, for his willful disobedience, 
shall also be deemed guilty of a misdemeanor in office. 

: Of Contempts and their Punishments. 

SEC. 482. The following acts or omissions shall be deemed contempts: 

1. Disorderly, contemptuous or insolent behavior toward the judge 
while holding court, or engaged in his judicial duties at chambers, or 
toward referees or arbitrators while sitting on a reference or arbitra- 
tion, tending to interrupt the due course of a trial, reference or arbi- 
tration,.or other judicial proceeding. 

2. A breach of the peace, boisterous conduct, or violent disturbance 
in presence of the court or its immediate vicinity, tending to interrupt ~ 
the due course of a trial or other judicial proceeding. 

3. Disobedience or resistance to any lawful writ, order, rule or pro- 
cess issued by the court or: judge at chambers. 

4. Disobedience of a subpoena duly served, or refusing to be sworn 
or answer as a witness. 

5. Rescuing any person or property in the custody of any officer by 
virtue of an order or process of such court or judge at chambers. 


Sxc. 483. When a contempt is committed in the immediate view and 
presence of the court or judge at chambers, it may be punished sum- 
marily; for which an order shall be made reciting the facts as occur- 
ring in such immediate view and presence, adjudging that the person 
proceeded against is thereby guilty of a contempt, and that he be pun- 
ished as therein prescribed. When the contempt is not committed in 
the immediate view and presence of the court or judge at chambers, an 
affidavit shall be presented to the court or judge of the facts consti- 
tuting the contempt, or a statement of the facts by the referees or 
arbitrators. 


Src. 484. When the contempt is not committed in the immediate 
view and presence of the court or judge, a warrant of attachment may 
be issued to bring the person charged to answer, or, without a previous 
arrest, a warrant of commitment may upon notice, or upon an order to 
show cause, be granted; and no warrant of commitment shall be 
issued without such previous attachment to answer, or such notice or 
order to show cause. 


Src. 485. Whenever a warrant of attachment is issued pursuant to’ -` 
this chapter, the court or judge shall direct whether the person charged 
may be let to bail for his appearance upon the warrant, or detained in 

| 


PROCEEDINGS IN CIVIL CASES. : 457 
custody without bail; and, if he may be bailed, the amount in which 
he may be let to bail. .The directions given in this respect shall be 
specified in the warrant, or indorsed thereon. 


Sec. 486. Upon executing the warrant of attachment, the sheriff 
shall keep the person in custody, bring him before the court or judge, 
and detain him until an order be made in the premises, unless the per- 
son arrested entitle himself to be discharged, as provided in the next 
section. l 


Src. 487. When a direction to let the person arrested to bail is con- 
tained in the warrant of attachment, or indorsed thereon, he shall be 
discharged from the arrest, upon executing and delivering to the officer, 
at any time before the return day of the warrant, a written undertak- . 
ing, with two sufficient sureties, to the effect that the person arrested 
will appear on the return of the warrant, and abide the order of the 
court or judge thereupon; or they will pay, as may be directed, the 
sum specified in the warrant. i 


SEC. 488. The officer shall return the warrant of arrest and the 
undertaking, if any, received by him from the person arrested, by the 
return day specified therein. 


SEC. 489. When the person arrested has been brought up or appeared, 
the court or judge shall proceed to investigate the charge, and shall 
hear any answer which the person arrested may make to the same, and 
may examine witnesses for or against him, for which an adjournment 
may be had, from time to time, if necessary. í 


SEC. 490. Upon the answer and evidence taken, the court or judge 
shall determine whether the person proceeded against is guilty of the 
contempt charged, and, if it be adjudged that he is guilty of the con- 
tempt, a fine may be imposed on him not exceeding five hundred dol- 
lars, or hé may be imprisoned not exceeding five days, or both. 


SEC. 491. When the contempt consists in the omission to perform 
an act which it is yet in the power of the person to perform, he may 
be imprisoned until he have performed it, and in that case the act 
shall be specified in the warrant of commitment. 


SEC. 492. Persons proceeded against according to the provisions of 
this chapter shall also be liable to indictment for the same miscondu¢t, 
if it be an indictable offense; but the court before which a conviction 
is had on the indictment, in passing sentence, shall take into con- 
sideration the punishment before inflicted. 


Src. 493. When the warrant of arrest has been returned served, if 
the person arrested do not appear on the return day, the court or judge 
may issue another warrant of arrest, or may order the undertaking to 
be prosecuted, or both. If the undertaking be prosecuted, the measure 
of damages in the action shall be the extent of the loss or injury sus- 
tained by the aggrieved party, by reason of the misconduct for which 
the warrant was issued, and the costs of the proceedings. 


SEC. 494. Whenever, by the provisions of this chapter, an officer is 
required to keep a person arrested on a warrant of attachment in 
custody, and to bring him before a court or judge, the inability from 
illness or otherwise of the person to attend shall be a sufficient excuse 
for not bringing him up; and the officer shall not confine a person 
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arrested upon the warrant in a prison, or otherwise restrain him of 


` personal liberty, except so far as may be necessary to secure his personal 
attendance. 


‘Szc. 495. The judgment and orders of the court or judge made in 
cases of contempt shall be final and conclusive. The punishment shall 
be by fine or by imprisonment, but no fine shall exceed the sum of five 
hundred dollars, and no imprisonment shall exceed the period of five. 
days, except as provided in section four hundred and ninety-one. 

| 


| Of Costs. 


SEC. 496. The measure and mode of compensation of attorneys and 
counselors shall be left to the agreement, express or implied, of the 
parties. But there shall be allowed to the prevailing party in any 
action in the Supreme Court and District Courts, certain sums by way 
of indemnity for his expenses in the action, or special proceeding in 
the nature of an action, which allowances are in this chapter termed 
costs. . 


| SEc.~497. Costs shall be allowed, of course, to the plaintiff upon a ` 
judgment in his favor, in the following cases: 

1. In an action for the recovery of real property ; 

| 2. In an action to recover the possession of personal property, when 
the value of the property amounts to one hundred dollars or over. 
Such value shall be determined by the jury, court or referee by whom 
the action is tried ; 

8. In an action for the recovery of money or damages where plaintiff 
recovers one hundred dollars or over; j 

‘4, In a special proceeding in the nature of an action. 


SEC. 498. When several actions are brought on one bond, undertak- 
ing, promissory note, bill of exchange or other instrument in writing, 
or in any other case for the same cause of action, against several par- 
ties who might have been joined as defendants in the same action, 
no costs shall be allowed to the plaintiff in more than one of such 
actions, which may be at his election, if the party proceeded against 
in the other actions were at the commencement of the previous action 
openly within this Territory; but the disbursements of the plaintiff 
shall be allowed to him in each action. 


| Src. 499. Costs shall be allowed of course to the defendant upon a 
judgment in his favor in the actions mentioned in section 497, and in 
a special proceeding in the nature of an action. 


Sze. 500. In other actions than those mentioned in section 497, costs 
may be allowed or not; and, if allowed, may be apportioned between 
the parties, on the same or adverse sides, in the discretion of the court ; 
but no costs shall be allowed in an action for the recovery of money - 
or damages when the plaintiff recovers less than one hundred dollars, 
` nor in-an action to recover the possession of personal property, when 
the value of the property is less than one hundred dollars. 


_| SEC. 501. When there are several defendants in the actions men- 
tioned in section 497, not united in interest, and making separate 
defenses by separate answers, and the plaintiff fails to recover judg- 
ment against all, the court shall award costs to such of the defendants 
as have judgment in their favor. 
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SEC. 502. In A following cases the costs of an appeal shall be in 
the discretion of the court : 

1. When a new trial is ordered ; 

2. When a judgment is modified. 


Sec. 503. No costs shall be allowed except such actual disburseménts 
as the party recovering judgment in any action may by law have been 
compelled to make. [As amended in 1865.] 


Src. 504. In actions*for the recovery of money or damages, or the 
possession of personal property, or for the recovery of real property, 
the plaintiff shall be entitled to the additional allowance of five per 
cent on the first one thousand dollars and two per cent on all over 
that sum, upon the amount of the verdict or the value of the property 
recovered ; such value to be determined at the trial or at the time the 
judgment is applied for, in case no answer shall have been putin. In 
the actions specified in this section, the defendant, in case of judgment 
for the defendant, shall be entitled to a similar percentage on the 
amount or the value of the property claimed by the plaintiff. But 
such allowance shall in no case exceed five hundred dollars; provided, 
that in any action or special proceeding in the nature of an action, 
which may be dismissed or discontinued at the instance of either party, 
no percentage shall be allowed as herein provided. 


Sxc. 505. When recovery is had upon failure of the defendant to 
answer, the plaintiff shall be entitled to recover as follows: 

1. In actions for the recovery of real property, and in actions in 
which the taking of an account, or the examination of a long account, 
or the proof of any fact, shall be necessary to enable the court to carry 
the judgment into effect, and a reference be ordered to take or examine 
the account or determine the fact; and in actions in which a jury 
shall be called to determine a fact necessary to carry the judgment 
into effect, or to assess damages, the same costs as in actions in which 
issues are joined. 

2. Repealed by laws of 1865. 


SEC. 506. The fees of referees shall be five dollars to each for every 
day spent in the business of the reference; but the parties may agree 
in writing upon any other rate of compensation, and thereupon such 
rate shall be allowed. 


Src. 50%. When an application is made to a court or referee to post- 
pone a trial, the payment to the adverse party of a sum not exceeding 
twenty dollars, besides the fees of witnesses, may be imposed as the 
condition of granting the postponement. 


Src. 508. When. in an action for the recovery of money, only, the 
defendant alleges in his answer that before the commencement of the 
action he tendered to the plaintiff the full amount to which he was 
entitled, and thereupon deposits in court for the plaintiff the amount 
so tendered, and the allegation be found to be true, the plaintiff shall 
not recover costs, but shall pay costs to the defendant. 


Sec. 509. In an action prosecuted or defended by an executor, 
administrator, trustee of express trust, or a person expressly authorized 
by statute, costs may be recovered as in action by and against a person 
prosecuting or defending in his own right; but such costs shall by the 
judgment be made chargeable only upon the estate, fund or party 


í 
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represented, unless the court shall direct the same to be paid by the 
plaintiff or defendant personally, for mismanagement or bad faith in 
the action or defense. : 


Sec. 510. When the decision of a court of inferior jurisdiction in a 
special proceeding is brought before a court of higher jurisdiction for a 
review in any other way than by appeal, the same costs shall be allowed 
as in cases on appeal, and may be collected by execution or in such 
manner as the court may direct, according to the nature of the case. 


Src. 511. On the commencement of an action, the plaintiff, and on 
the filing of notice of appeal from a final judgment, the appellant, shall 
pay to the clerk three dollars, to be applied toward the district law 
library under the order of the judge. 


Sec. 512. The party in whose favor judgment is rendered, and who 
claims his costs, shall deliver to the clerk of the court a memorandum 
of the items of the costs to which he is entitled. He may include in 
the costs all the necessary disbursements in the action or proceeding, 
including the fees of officers allowed by law, the fees of witnesses, the 
necessary expenses, taking depositions by commission or otherwise, the 
compensation of referees, and the fees paid on the commencement of 
the action or on filing the notice of appeal. The memorandum shall 
be accompanied by the affidavit of the party that the items are correct 
to the best of his knowledge and belief, and that the disbursements 
have been necessarily incurred in the action. The memorandum and 
affidavit shall be delivered to the clerk within three days after the ren- 
dition of the verdict. 


Sec. 518. The clerk shall include in the judgment entered up by 
him the costs, the percentage allowed, and any interest on the verdict 
from the time it was rendered. 


‘Src. 514. When the plaintiff in an action resides out of the Terri- 
tory, or is a foreign corporation, security for the costs and charges 
which may be awarded against such plaintiff may be required by the 
defendant. When required, all proceedings in the action shall be stayed 
until-an undertaking, executed by two or more persons, be filed with 
the clerk, to the effect that they will pay such costs, and charges as may 
be awarded against the plaintiff by judgment or in the progress of the 
action, not exceeding the sum of three hundred dollars. A new oran 
additional undertaking may be ordered by the court or judge upon 
proof that the original undertaking is insufficient security, and pro- 
ceedings in the action stayed until such new or additional undertaking 
be executed and filed. 


| SEC. 515. Each of the sureties on the undertaking mentioned in the 
last section shall annex to the same an affidavit that he is a resident 
and householder or freeholder within the county, and is worth double. 
the amount specified in the undertaking, over and above all his just 
debts and liabilities, exclusive of property exempt from execution. 


| SEc. 516. After the lapse of thirty days from the service of notice 
that security is required, or of an order for new or additional security, 
upon proof thereof, and that no undertaking, as required, has been 
filed, the court or judge may order the action to be dismissed. 
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Of Motions, Orders, Notices, Service of Papers and Miscellaneous 
Provisions. 


Sec. 51%. Every direction of a court or judge made or entered in 
writing, and not included in a judgment, is denominated an order. 
An application for an order is a motion. 


Suc. 518. Motions shall be made in the county in which the action 
is brought, or in an adjoining county in the same district. 


Src. 519. When a written notice of a motion is necessary, it shall be 
given, if the court be held in the same district with both parties, five 
days before the time appointed for the hearing; otherwise ten days, 
but the court or judge may prescribe a shorter time. 


Src. 520. When a notice of a motion is given, or an order to show 
cause is made returnable before a judge out of court, and, at the time 
fixed for the motion, or on the return day of the order, the judge is 
unable to hear the parties, the matter may be transferred, by his order, 
to some other judge before whom it might originally have been 
brought. 


Src. 521. Written notices and other papers, when required to be 
served on the party or attorney, shall be served in the manner pre- 
scribed in the next three sections, when not otherwise provided; but 
nothing in this chapter shall be applicable to original or final process, 
or any proceediggs to bring a party into contempt. 


Src. 522. The service may be personal, or by delivery to the party or 
nay on whom the service is required to be made, or it may be as 
follows: 

1st. If upon an attorney, it may be made during his absence from 
his office, by leaving the notice or other papers with his clerk therein, 
or with a person having charge thereof; or, when there is no person in 
the office, by leaving them, between the hours of eight in the morning 
and six in the afternoon, in a conspicuous place in the office; or, if it 
be not open so as to admit of such service, then by leaving them at 
the attorney’s residence, with some person of suitable age and discre- 
tion; and if his residence be not known, then by putting the same, 
inclosed in an envelope, into the post-office, directed to such attorney. 

2d. If upon a party, it may be made by leaving the notice or other 
paper at his residence, between the hours of eight in the morning and 
six in the evening, with some person of suitable age and discretion ; 
and if his residence be not known, by putting the same, inclosed in an 
envelope, into the post-office, directed to such party. 


Sec. 523. Service by mail may be made where the person making 
the service, and the person on whom it is to be made, reside in dif- 
ferent places, between which there is a regular communication by 
mail, 


SEC. 524. In case of service by mail, the notice or other paper shall 
be deposited in the post-office, addressed to the person on whom it is 
to be served, at his place of residence, and the postage paid. And in 
such case, the time of service shall be increased one day for -every 
twenty miles distance between the place of the deposit and the place 
of the address. ~ 
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' Src. 525. A defendant shall be deemed to appear in an action when 
he answers, demurs, or gives the plaintiff written notice of his appear- 
ance, or when an attorney gives notice of appearance for him. After 
appearance, a defendant or his attorney shall be entitled to notice of all 
subsequent proceedings of which notice is required to be given. But 
where a defendant has not appeared, service of notice or papers need 
not be made upon him, unless he be imprisoned for want of bail. 


Sec. 526. When a plaintiff or a defendant who has appeared resides 
out of the Territory, and has no attorney in the action or proceeding, 
the service may be made on the clerk for him. But in all cases where 
a party has an attorney in the action or proceeding, the service of 
papers, when required, shall be upon the attorney instead of the party, 
except of subpcenas, of writs, and other process issued in the suit, and 
of papers to bring him into contempt. 


| 


| Seo. 527. Successive actions may be maintained upon the same con- 
tract or transaction, whenever, after the former action, a new cause of 
action arises therefrom. 


_ Sec. 528. Whenever two or more actions are pending at one time 
between the same parties and in the same court, upon causes of action 
which might have been joined, the court may order the actions to be 
consolidated into one. 


| Sec. 529. An action may be brought by one person against another, 
for the purpose of determining an adverse claim which the latter makes 
against the former for money or property upon an alleged obligation ; 
and also against two or more persons, for the purpose of compellin 
one to satisfy a debt due to the other, for which the plaintiff is boun 
as security. 


' Sec. 530. The clerk shall keep among the records of the court a 
register of actions. He shall enter therein the title of the action, with 
brief notes under it, from time to time, of all papers filed and proceed- 
ings had therein. 


_ Sec. 531. When there are three referees or three arbitrators, all shall 
meet, but two of them may do any act which might he done by all. 


_ Sec. 532. The time within which an act is to be done, as provided 
in this chapter, shall be computed by excluding the first day and 
including the last. If the last day be Sunday it shall be excluded. 


= Sec. 533. An affidavit, notice or other paper, without the title of the 
action or proceeding in which it is made, or with a defective title, shall 
be as valid and effectual for any purpose as if duly entitled, if it intel- 
ligibly refer to such action or proceeding. 


| SEC. 5384. When a cause of action has arisen in another State, or in 
a foreign country, and by the laws thereof an action thereon cannot - 
there be maintained against a person by reason of the lapse of time, 
an action thereon shall not be maintained against him in this Ter- 
ritory, except in favor of a citizen thereof, who has held the cause of 
action from the time it accrued. 


| 
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Of Proceedings in Civil Cases in Justices’ Courts. ` 


Of the Parties, and the Time and Place of commencing Action in 
Justices’ Courts. 


Suc. 535.: The provisions of this chapter, as to parties to actions, 
shall be applicable to actions of which a justice’s court has jurisdiction. 


Szo. 536. Parties in justices’ courts may prosecute or defend in per- 
son or by attorney; and any person, on the request of a party, may 
act as his attorney, except that the constable by whom the summons 
or jury process was served shall not appear or act on the trial in behalf 
of either party. 


Sec. 537. No person shall be held to answer to any summons issued 
against him from a justice’s court, in civil action, in any precinct 
other than the one in which he or the plaintiff shall reside, except in 
the cases following: 

1. When there shall be no justice’s court for the precinct or village 
in which the defendant or plaintiff may reside, or no justice competent 
to act on the case. 

2. When two or more persons shall be jointly, or jointly and sever- 
ally, bound in any debt or contract, or otherwise jointly liable in the 
same action, and reside in different precincts of the same county, or in 
different counties, the plaintiff may prosecute his action in a justice’s 
court of the precinct or county in which any of the debtors or other 
persons liable may reside. 

3. In cases of injury to the person, or to real or personal property, 
the plaintiff may prosecute his action in the precinct where the injury 
was committed or where the defendant may be found. 

4, Where personal property, unjustly taken or detained, is claimed, 
or damages therefor are claimed, the plaintiff may bring his action in 
any precinct or county in which the property may be found, or in 
which the property was taken. i 

5. When the defendant is a non-resident of the county he may be 
sued in any precinct, village or city wherein he may be found. 

6. When a person has contracted to perform any obligation at a 
particular place, and resides in another, he may be sued in the precinct 
in which such obligation is to be performed or in which he resides. 

Y. When the foreclosure of a mortgage or the enforcement of a lien 
upon personal property is sought by the action, the plaintiff may sue 
in the precinct, village or city where the property is situated. 


Sec. 538. Judgment, upon confession, may be entered up in any 
justice’s court in the Territory specified in the confession. 


Sec. 539. Justices’ courts shall have jurisdiction of an action upon 
the voluntary appearance of the parties, without summons, without 
regard to their residences or the place where the cause of action arose, 
or the subject-matter of the action may exist. 


- 


Summons, Arrest, Attachment and Claim of Personal Property. 


Sec. 540. Actions in justices’ courts shall be commenced by filing a 
copy of the account, note, bill, bond or instrument upon which the 
action is brought; or a concise statement in writing of the cause of 
action and the issuance of a summons thereon, or by the voluntary 
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appearance and pleadings of the parties without summons. In the 
latter case the action shall be deemed commenced at the time of 
appearance. 


Suc. 541. When a guardian is necessary he shall'’be appointed by | 
the justice as follows: 

1, If the infant be plaintiff, the appointment shall be made before 
the summons is issued, upon the application of the infant, if he be of 
the, age of fourteen years or upward; if under that age, upon the ` 
application of some relative or friend. The consent in writing of the 
guardian to be appointed, and to be responsible for costs if he fail in 
the action, shall be first filed with the justice. 

2, If the infant be defendant, the guardian shall be appointed at the 
time the summons is returned or before the pleadings. It shall be the 
right of the infant to nominate his own guardian if the infant be over 
fourteen years of age, and the proposed guardian be present and 
consent in writing to be appointed. Otherwise, the justice may 
appoint any suitable person who gives such consent. 


Sec. 542. The summons shall be addressed to the defendant by 
name or, if his name be unknown, by a fictitious name; and shall 
summon him to appear before the justice at his office (naming its 
precinct or village), and at a time specified therein — to answer the 
complaint of the plaintiff, for a cause of action therein described in 
general terms, sufficient to apprise the defendant of the nature of the 
claim against him; and, in action for money or damages, shall state 
the amount for which the plaintiff will take judgment, if the defendant 
fail to appear and answer. It shall be subscribed by the justice before 
whom it is returnable. 


Sec. 543. The time mentioned in the summons for the appearance 
of the defendant and the time of service shall be as follows: 

1. Where the summons is accompanied by an order to arrest the 
` defendant, it shall be returnable immediately. 

2. When the defendant is not a resident of the county, or where the 
plaintiff is not a resident and gives the security required by this 
chapter, it shall be returnable not more than two days from its date, 
and shall be served at least one day before the time for appearance. 

3. In all other cases it shall be returnable in not less than six nor 
more than ten days from its date, and shall be served at least four days 
before the time for appearance. 


Sec. 544. The summons shall be served by the sheriff or a constable 
of the county as follows: 

1. If the action be against a corporation, by the delivery of a copy 
to the president or other head of the corporation, or to the secretary, 
cashier or managing agent thereof; or, when no such officer resides in 
the county, to a director or stockholder resident therein ; 

2. If against a minor under the age of fourteen years, by delivery of | 
a copy to such minor, and also to his father, mother or guardian ; orif 
there be none within the county, then to any person having the care 
or control of such minor, or with whom he resides, or in whose service 
he is; i 

3. If against a person judicially declared to be of unsound mind or 
incapable of conducting his own affairs, and for whom a guardian has 
been appointed, by delivery of a copy to such guardian ; 
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4. In all other cases, by the delivery of the copy to the defendant 
personally. . 


Src. 545. If the plaintiff annex to his complaint, or file with the 
justice at the time of issuing the summons, a copy of the account or 
promissory note, bill of exchange or other obligation for the payment 
of money, or for a specified amount of property at a valuation fixed 
therein, upon which the action is brought, the defendant shall be 
deemed to admit such account, note, bill or obligation, unless he 
D deny the same in his answer, and verify the answer by his 
oath. 


SEC. 546. An order to arrest the defendant may be indorsed on a 
summons issued by the justice, and the defendant may be arrested- 
thereon by the sheriff or constable at the time of serving the sum- 
mons and brought before the justice, and there detained until duly 
horel in the following cases, arising after the passage of this 
chapter : 

L In an action for the recovery of money or damages on a cause of 
action arising upon contract, express or implied; when the defendant 
is about to depart from the Territory with intent to defraud his 
creditors; or where the action is for a willful injury to the person, or- 
for taking, detaining or injuring personal property ; 

2. In an action for a fine or penalty, or for money or property 
embezzled or fraudulently misapplied or converted to his own use by 
an attorney, factor, broker, agent or clerk, in the course of his employ- 
ment as such, or by any other person in a fiduciary capacity ; 

3. When the defendant has been guilty of a fraud in contracting the 
debt or incurring the obligation for which the action is brought; 

4, When the defendant has removed, concealed or disposed of his ` 
property, or is about to do so, with intent to defraud his creditors. 
But no female shall be arrested in any action. 


Src. 547. Before an order for an arrest shall be made, the party 
applying shall prove to the satisfaction of the justice, by the affidavit 
of himself or some other person, the facts on which the application is 
founded. The plaintiff shall also execute and deliver to the justice a 
written undertaking, with two or more sureties, to the effect that if 
the defendant recover judgment, the plaintiff will pay to him all costs 
that may be awarded tò the defendant, and all damages which he may 
sustain by reason of the arrest, not exceeding the sum specified in the 
undertaking, which shall be at least two hundred dollars. 


Src. 548. The defendant, immediately upon being arrested, shall be 
taken to the office of the justice who made the order, and if he be 
absent or unable to try the action, or if it be made to appear to him by 
the affidavit of defendant that he is a material witness in the action, 
the officer shall immediately take the defendant before the nearest 
justice of the county, who shall take cognizance of the action, and 
proceed thereon, as if the summons had been issued and the order of 
arrest made by him. 

Src. 549. The officer making the arrest shall immediately give notice 
theréof to the plaintiff or his attorney or agent, and indorse on the 
summons, and subscribe a certificate, stating the time of serving the 
same, the time of the arrest, and of his giving notice to the plaintiff. 

59 l 
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Src. 550. The officer making an arrest shall keep the defendant in 
custody until duly discharged by order of the justice. 


Sec. 551. The defendant under arrest, on his appearance with the 
officer, may demand a trial immediately; and, upon such: demand . 
being made, the trial shall not be delayed beyond three hours, except . 
by the trial of another action pending at the time; or he may have an 
adjournment, and be discharged, on giving bail, as provided in the 
next section. An adjournment, at the request of the plaintiff, beyond ` 
three hours, shall discharge the defendant from arrest, but the action 
may proceed notwithstanding; and the defendant shall be subject to 
arrest on the execution in the same manner as if he had not been so 
discharged. 

Sec. 552. If the defendant, on his appearance, demand an adjourn- 
ment, the same shall be granted, on condition that he execute and file 
with the justice an undertaking, with two er more sufficient sureties, 
. to be approved by the justice, to the effect that he will render himself 
amenable to the process of the court during the pendency of the 
action, and such as may be issued to enforce the judgment therein; or 
that the sureties will pay to the plaintiff the amount of any judgment 
which he may recover in the action. On filing the undertaking speci- 
fied' in this section, the justice shall order the defendant to be dis- 
charged from custody. 


Src. 553. In an action upon a contract, express or implied, made 
after the passage of this chapter for the direct payment of money, 
which contract is made or is payable in this Territory, and is not 
secured by mortgage upon real or personal property, the plaintiff, at 
the time of issuing the summons, or at any time afterward, may have 
the property of the defendant attached as security for the satisfaction 
of any judgment that may be recovered, unless the defendant give 
security to pay such judgment as hereinafter provided. | 


Src. 554. A writ to attach the property of the defendant shall be 
issued by the justice on receiving an affidavit, by or on behalf of the 
plaintiff, showing that the defendant is indebted to the plaintiff 
(specifying the amount of such indebtedness over and above all legal 
set-offs or counterclaims) upon a contract, express or implied, for the 
direct payment of money, that such contract was made after the pas- 
sage of this chapter, and was made or is payable in this Territory, and 
that the payment of the same has not been secured by any mortgage 
on real or personal property. 


SEC. 555. Before issuing the writ the justice shall require a written 
undertaking on the part of the plaintiff, with two or more sufficient 
sureties, to the effect that, if the defendant recover judgment, the 
plaintiff will pay all the costs that may be awarded to the defendant, 
and. all damages which he may sustain by reason of the attachment. 


Sec. 556. The writ may be directed to the sheriff or any constable 
of the county, and shall require him to attach and safely keep all the 
property of the defendant within his county not exempt from execu- 
tion, or so much thereof as may be sufficient to satisfy the plain- 
tiffs demand, the amount of which shall be stated in conformity with 
the:'complaint, unless the defendant give him security by the under- 


taking of two sufficient sureties, in an amount sufficient to satisfy 
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such demand, besides costs; in which case he take such undertaking 
and release such property. 


Src. 557. The sections of this chapter, from section one hundred and 
twenty-four to section one hundred and forty-one, both inclusive, shall 
be applicable to attachments issued in justices’ courts, the word “ con- 
stable” being substituted for the word “sheriff” whenever the writ is 
directed to a constable, and the word “justice” being substituted for 
the word “judge.” 


Src. 558. The plaintiff, in an action to recover the possession of per- 
sonal property, may, at the time of issuing the summons, or at any 
time before answer, claim the delivery of such property to him, as pro- 
vided in this chapter. 


Sec. 559. When a delivery is claimed, an affidavit shall be made by 
the plaintiff, or by some one in his behalf, showing: 

1. That the plaintiff is the owner of the property claimed (particu- 
larly describing it), or is lawfully entitled to the possession thereof. 

2. That the property is wrongfully detained by the defendant. 

. 3. The alleged cause of the detention thereof, according to his best 
knowledge, information and belief. 

4. That the same has not been taken for a tax, assessment, or fine, 
pursuant to a statute ; or seized under an execution, on an attachment 
against the property of the plaintiff; or, if seized, that it is by statute 
exempt from such seizure; and, f 

5. The actual value of the property, not exceeding one hundred 
dollars. 


Src. 560. The justice shall thereupon, by an indorsement in writing 
upon the affidavit, order the sheriff or a constable of the county to 
take the same from the defendant and deliver it to the plaintiff, upon 
receiving the undertaking mentioned in the following section. - 


Src. 561. Upon the receipt of the affidavit‘and order, with a written 
undertaking, executed by two or more sufficient sureties, approved by 
the officer, to the effect that they are bound in double the value of the 
property as stated in the affidavit, for the prosecution of the action, for 
the return of the property to the defendant, ifreturn thereof be adjudged, 
and for the payment to him of such sum as may, for any cause, be 
recovered against the plaintiff, the officer shall forthwith take the prop- 
erty described in the affidavit, if it be in the possession of the defend- 
ant or his agent, and retain it in his custody. He shall also, without 
delay, serve on the defendant a copy of the affidavit, order and under- 
taking, by delivering the same to him personally, if he can be found 
within the county, or to his agent, from whose possession the property 
is taken, or, if neither can be found within the county, by leaving them 
at the usual place of abode of either within the county, with some per- 
son of suitable age and discretion, or, if neither have any known place 
of abode within the county, by putting them into the nearest post-- 
office, directed to the defendant. 


Src. 562. The defendant may, within two days after the service of a 
copy-of the affidavit and undertaking, give notice to the officer that 
he excepts to the sufficiency of the sureties. If he fails to do so, he 
shall be deemed to have waived all objection to them. When the 
defendant excepts, the sureties shall justify on notice before the jus- 
tice; and the officer shall be responsible for the sufficiency of the sure- 
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ties until the objection to them is either waived, as above provided, or 
until they justify. If the defendant except to the sureties, he cannot 
reclaim the property as provided in the next section. 


SEOC. 563. At any time before the delivery of the property to the 
plaintiff, the defendant may, if he do not except to the sureties of the 
plaintiff, require the return thereof, upon giving to the officer a writ- 
ten undertaking, executed by two or more sufficient sureties, to the 
effect that they are bound, in double the value of the property, as 
stated in the affidavit of the plaintiff, for the delivery thereof to the 
plaintiff, if such delivery be adjudged, and for the payment to him of 
such sum as may, for any cause, be recovered against the defendant. 
If a return of the property be not so required within two days after the 
taking and service of notice to the defendant, it shall be delivered to 
the plaintiff, except as provided in this chapter. 


Src. 564. The defendant’s sureties, upon reasonable notice to the 
plaintiff, shall justify before the justice; and, upon such justification, 
the officer shall deliver the property to the defendant. The offi- 
cer shall be responsible for the defendant’s sureties until they jus- 
tify, or until the justification is completed or expressly waived, and 
may retain the property until that time; but if they, or others in their 
place, fail to justify at the time appointed, he shall deliver the property 
to the plaintiff. 


SEc. 565. If the property, or any part thereof, be concealed in a 
building or inclosure, the officer shall publicly demand its delivery; 
and if it be not delivered, he shall cause the building or inclosure to 
be broken open, and take the property into his possession. 


Src. 566. When the officer shall have taken property, as in this 
chapter provided, he shall keep it in a secure place, and deliver it to 
the party entitled thereto, upon receiving his lawful-fees for taking, 
and his necessary expenses for keeping, the same. 


Suc. 567. If the property taken be claimed by any other person than 
the defendant or his agent, and such person make affidavit of his title 
thereto, or right to the possession thereof, stating the grounds of such 
title or right, and serve the same upon the officer, the officer shall not 
be bound to keep the property, or deliver it to the plaintiff, unless the 
plaintiff, on demaud of him or his agent, indemnify the offider against 
such claim by an undertaking, executed by two sufficient sureties, 
accompanied by their affidavits that they are each worth double the 
value of the property, as specified in the affidavit of the plaintiff, over 
and above their debts and liabilities, exclusive of property exempt from 
execution, and are freeholders or householders of the county; and no 
claim to such property by any other than the defendant or his agent 
shall be valid against the officer, unless so made. 


Src. 568. The officer shall return the order and affidavit, with his 
proceedings thereon, to the justice, within five days after taking the 
property mentioned therein. 


Src. 569. The qualification of sureties on the several undertakings 
required by this chapter in justices’ courts shall be as follows: 

lst. Each of them shall be a resident and householder or freeholder 
within the county. 
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2d. Each shall be worth double the amount stated in the undertak- 
ing, over and above all his debts and liabilities, exclusive of property 
exempt from execution. 


Sxc. 570. For the purpose of justification, éach of the sureties shall 
attend before the justice at the time mentioned in the notice, 4nd may 
be examined on oath, on the part of the adverse party, touching his 
sufficiency, in such manner as the justice, in his discretion, may think 
proper. The examination shall be reduced to writing, and subscribed 
by the sureties if required. - 


SEC. 571. If the justice find the sureties sufficient, he shall annex 
the examination to the undertaking, indorse his allowance thereon, 
and file the same, and the officer shall thereupon be exonerated from 
liability. : s 


Pleadings and Trial. 


SEC. 572. The pleadings in justices’ courts shall be: _ 
1. The complaint by the plaintiff, stating the cause of the action. 
2. The answer by the defendant, stating the ground of the defense. 


SEC. 573. The pleadings shall be in writing, and verified by the oath 
of the party, his agent or attorney, when the action is: 7 

1. For the foreclosure of any mortgage, or the enforcement of any 
hen on personal property. 

2. For a forcible or unlawful entry upon, or a forcible or unlawful 
detention of lands, tenaments or other possessions. l 


Sec. 574. When the pleadings are oral, the substance of them shall 
be entered by the justice in his docket; where in writing, they shall 
be filed in his office, and a reference to them made in the docket. 
Pleadings shall not be required to be in any particular form, but shall 
be such as to enable a person of common understanding to know what 
is intended. ~ 


Sec. 575. The complaint shall state in a plain and direct manner the 
facts constituting the cause of action. 


SEC. 576. The answer may contain a denial of any of the material 
facts stated in the complaint, which the defendant believes to be untrue, 
and also a statement, in a plain and direct manner, of any other facts 
constituting a defense, or a counterclaim upon which an action may 
be brought by the defendant against the plaintiff in a justices’ court. 


Sec. 577. A statement in the answer that the party has not suffi- 
cient knowledge or information in respect to a particular allegation in 
the previous pleading of the adverse party to form a belief shall be 
deemed equivalent to a denial. 7 


SEC. 578. When the cause of action or counterclaim arises upon an 
account or instrument for the payment of money only, it shall be suffi- 
cient for the party to deliver a copy of the account or instrument to the 
court, and to state that there is due to him thereupon, from the adverse 
party, a specified sum, which he claims to recover or set off. The 
court may, at the time of the pleading, require that the original 
account or instrument be exhibited to the inspection of the adverse 
party, and a copy to be furnished; or, if it be not so exhibited and a 
copy furnished, may prohibit its being afterward given in evidence. 
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Sxc. 579. When the defendant answers the complaint, every material 
allegation therein, not denied by the answer, shall, on the trial, be 
taken to be true. 


| 
Sec. 580. Hither party may object to a pleading of his adversary, or 
to any part thereof, that it is not sufficiently explicit to enable him to 
understand it, or that it eontains no cause of action or defense, althou gh 
it be taken as true. If the court deem the objection well founded, it > 
shall order the pleading to be amended, and if the party refuse to 
amend, the defective pleading shall be disregarded. 


Src. 581. A variance between the proof on the trial and the allega- 
tions in a pleading shall be disregarded as immaterial, unless the court 
be satisfied that the adverse party has been misled to his prejudice 
thereby. ~ 

Src. 582. The pleadings may be amended at any time before the 
trial, to supply a deficiency or omission, when by such amendment 
substantial justice will be promoted. If the amendment be made after 
issue, and it be made to appear to the satisfaction of the court, by oath, 
that an adjournment is necessary to the adverse party in consequence 
of such amendment, an adjournment shall be granted. The court may 
also, in its discretion, require as a condition of an amendment the pay- 
ment of costs to the adverse party, to be fixed by the court, not exceed- 
ing twenty dollars; but such payment shall not be required unless an 
adjournment is made necessary by the amendment; nor shall an 
amendment be allowed after a witness is sworn on the trial, when 
an adjournment thereby will be made necessary. 


Src. 583. The parties shall not be at liberty to give evidence by 
which the question of title to real property shall be raised on the trial 
before a justice, and if it appear from the plaintiffs own showing on 
the trial, or from the answer of the defendant, verified by his oath, or 
that of his agent or attorney, that the determination of the action will 
necessarily involve the decision of a question of title to real property, 
the justice shall suspend all further proceedings in the action and cer- 
tify the pleadings; or if the pleadings be oral, a transcript of the same 
from his docket to the District Court of the courity; and from the 
time of filing such pleadings or transcript with the district clerk, the 
District.Court shall have, over the action, the same jurisdiction as if 
it were originally commenced therein; provided, that when 'the plead- 
ings or transcript are certified to the District Court upon the answer 
of the defendant, he shall file an undertaking, with two or more suffici- 
ent sureties to be approved by the justice, to the effect that they will 
pay all costs of the action if it be decided against him by the District 
Court.” 

Src. 584. If at any time before the trial, it appear to the satisfaction 
of the justice before whom the action is brought, by affidavit of either 
party, that such justice isa material witness for either party, or if 
either party make affidavit that.he has reason to believe, and does 
believe, that he cannot have a fair and impartial trial before such 
justice, by reason of the interest of the justice, the action shall be trans- 
ferred to some other justice of the same or neighboring precinct ; and 
in case a jury be demanded, and affidavit of either party is made that 
he cannot have a fair and impartial trial on account of the bias or prej- 


udice of the citizens of the precinct against him, the action shall be 
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transferred to some other justice of the peace in the precinct, in the 
discretion of the justice. The justice to whom an action may be 
transferred by the provisions of this section shall have and exercise 
the same jurisdiction over the action as if it had been originally com- 
menced before him. The justice ordering the transfer of ‘the; action 
to another justice shall immediately transmit to the latter, on payment 
of costs, all the papers in the action, together with a certified trans- 
cript from his docket of the proceedings therein. 

Upon the return day of the summons, if a jury be required, or if the 
justice be actually engaged in other official business, he may adjourn 
the trial without the consent of either party, as follows: 

1st. When a party who is not a resident of the county is in attend- - 
ance, the adjournment not to exceed twenty-four hours; when the 
defendant in attendance is under arrest, the adjournment not to exceed 
three hours. g 


2d. In other cases not to exceed five days. ~.. 


Src. 585. The trial may be adjourned by consent, or upon applica- 
tion of either party, without the consent of the other, for a period not 
exceeding ten days (except as provided in the next section), as follows: 

lst. The party asking the adjournment shall, if required by his 
adversary, prove by his own oath, or otherwise, that he cannot, for 
want of material testimony which he expects to procure, safely proceed 
to trial. 

2d. The party asking the adjournment shall also, if required by the 
adverse party, consent that the testimony of any witness of such 
adverse party who is in attendance be then taken by deposition before 
the justice, which shall accordingly be done; and the testimony so 
taken may be read on the trial with the same effect, and subject to 
the same objections, as if the witness were produced. 


Src. 586. An adjournment may be had, either at the time of joining 
the issue, or at any subsequent time to which the cause may stand 
adjourned, on application of either party, for a period longer than ten 
days, but not to exceed ninety days from the time of the return of the 
summons, upon proof, by the oath of the party or otherwise, to the 
satisfaction of the justice, that such party cannot be ready for trial 
before the time to which he desires an adjournment for the want of 
material evidence, describing it; and that the delay has not been made 
necessary by any act or negligence on his part since the action was 
commenced, and that he expects to procure the evidence at the time’ 
stated by him. 


SEC. 587. No adjournment shall be granted for a period longer than 
ten days upon. the application of either party, except upon condition 
that such party file an undertaking, with sureties, to be approved by 
the justice, to the effect that they will pay to the opposite party the 
amount of any judgment which may be recovered against the party 
applying. 

Src. 588. If the plaintiff fail to appear at the return day of the 
summons, the action shall be dismissed. If the defendant fail to 
appear at the return day of the summons, or if either party fail 
to attend at a day to which the trial has been adjourned, or fail to 
make the necessary pleading or proof on his part, the case may, never- 
theless, proceed, at the request of the adverse party, and judgment 
shall be given in conformity with the pleadings and proofs. ` 
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Sro. 589. A trial by jury shall be demanded at the time of joining 
issue; and shall be deemed waived if neither party then demand it. 
When demanded the trial of the case shall be adjourned until a time 
and place fixed for the return of the jury. If neither party desire an 
adjournment, the time and place shall be determined by the justice, 
and shall be on the same day or within the next two days. The jury 
shall be summoned, upon an order of the justice, from the citizens of 
the precinct or county, and not from the bystanders. 


Src. 590. At the time appointed for the trial, the justice shall pro- 
ceed to call from the jurors for the trial of the issue. The jury, by 
consent of the parties, may consist of any number more than six nor 
less than three. 


SEo. 591. If a sufficient number of competent and indifferent jurors 
do not attend, the justice shall direct others to be summoned from the . 
vicinity, and not from the bystanders, sufficient to complete the jury. 


Sno, 592. Hither party may challenge the jurors. The challenge 
shall be either peremptory or for cause. Hach party shall be entitled 
to three peremptory challenges. Hither party may challenge for cause 
on'any grounds set forth in section 164. Challenges for cause shall 
‘be tried by the justice in a summary manner, who may examine the 
juror challenged and witnesses. 


Judgment and Execution. 


Sno. 593. Judgment that the action be dismissed without ‘prejudice 
to a new action may be entered, with costs, in the following cases: 

1. When the plaintiff voluntarily dismisses the action before it is 
finally submitted ; 

2. When he fails to appear at the time specified in the summons, or 
upon adjournment, or within one hour thereafter ; 

3. When it is objected at the trial, and appears by the evidence, that 
the action is brought in the wrong county; but, if the objection be 
taken and overruled, it shall be cause only of reversal on appeal, and 
shall not otherwise invalidate the judgment; if not taken at the trial, 
it shall be deemed waived, and shall not be cause of reversal. 


SEC. 594. When the defendant fails to appear and answer, judgment 
shall be giyen for the plaintiff as follows : 

1. When a copy of the account, note, bill or other obligation upon 
which the action is brought was filed with the justice at the time the 
summons was issued, judgment shall be given, without further evi- 
dence, for the sum specified i in the summons; 

2. In other cases the justice shall hear the evidence of the plaintiff, 
and render judgment for such sum only as shall appear by the evi- 
dence to be just; but in no case exceeding the amount specified in the 
summons. 


SEO. 595.. Upon issue joined, if a jury trial be not demanded, the 
justice shall hear the evidence and decide all questions of fact and of 
law, and render judgment accordingly. 


SEC. 596. Upon a verdict, the justice shall immediately render judg- 
ment accordingly. When the trial is by the justice, judgment shall be 
entered immediately after the close of the trial, if the defendant has 
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been arrested and is still in custody ; in other cases it shall be entered 
within four days after the close of the trial. 


Sec. 597. When the amount found due to either party exceeds the 
sum for which the justice is authorized to enter judgment, such party 
may remit the excess, and judgment may be rendered for the residue. 


Sec. 598. If the defendant, at any time before the trial, offer in 
writing to allow judgment to be taken against him for a specified sum, 
the plaintiff may immediately have judgment. therefor with the costs 
then accrued; but if he do not accept such offer before the trial, and 
fail to recover in the action a sum equal to the offer, he shall not 
recover costs, but costs shall be adjudged against him, and, if he recover, 
deducted from his recovery. But the offer and failure to accept it shall 
not be given in evidence to affect the recovery, otherwise than as to 
costs, as above provided. l 


Szc. 599. When a judgment is rendered in a case where the defend- 
ant is subject to arrest and imprisonment thereon, it shall be so stated 
in the judgment, and entered in the docket. 


Sec. 600. When the prevailing party is entitled to costs by this 
chapter, the justice shall add their amount to the verdict; or in case 
of a failure of the plaintiff to recover, or in case of a dismissal of the 
action, shall enter up judgment in favor of the defendant for the 
amount of such costs. l 


Sec. 601. The justice, on demand of the party in whose favor judg- 
ment is rendered, shall give him a transcript thereof, which may be 
filed and docketed in the office of the district clerk of the county where 
the judgment was rendered. The time of the receipt of the trans- 
cript by the district clerk shall be noted by him thereon, and entered 
in the docket; and from that time executions may be issued by the 
district clerk on such judgments te-the sheriff of any other county of 
the Territory in the same manner as upon judgments recovered in the 
higher courts. All process upon judgments recovered in justices’ courts, 
to be executed within the same county, shall be issued by the justice, 
or his successors in office. i 


Src. 602. Executions for the enforcement of a judgment in a justice’s 
court may be issued on the application of the party entitled thereto, at 
any time within five years from the entry of judgment. 


SEC. 603. The execution, when issued by a justice, shall be directed . 
to the sheriff or to a constable of the county, and subscribed by the 
justice by whom the judgment was rendered, or by his successor in 
office, and shall bear date the day of its delivery to the officer to be 
executed. It shall intelligibly refer to the judgment, by stating the 
names of the parties, and the name of the justice before whom, and of 
the county, and the precinct or village where, and the time when, it was - 
rendered; the amount of judgment, if it be for money; and if less 
than the whole is due, the true amount due thereon. It shall con- 
tain, in like cases, similar directions to the sheriff or constable as 
=u Ai a by the provisions of this chapter in an execution to the 
sheriff. 


SEC. 604. The sheriff or constable to whom the execution is directed 
shall proceed to execute the same in the same manner as the sheriff is 
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required, by the provisions of this chapter, to proceed upon executions 
directed to him; and the constable, when the execution is directed to 
him, shall be vested for that purpose with all the powers of sheriff. _ 


General Provisions. 


SEC. 605. The provisions of this chapter which are referred to, and. 
those also:'in respect to which no special provision -is made, shall be 
applicable to justices’ courts and the proceedings therein. 


Sec. 606. Every justice shall keep a book denominated “A Docket,” 
in which he shall enter: 

1. The title of every action or proceeding. è 

2. The object of the action or proceeding ; and, if a sum of money 
be claimed, the amount of the demand. 

3. The date of the summons and the time of its return ; and, if an 
order to arrest the defendant be made, or a writ of attachment be 
issued, a statement of these facts. l 

4. The'time when the parties or either of them appear, or their non- 
appearançe if default be made; a minute of the pleadings; if in 
writing, referring to them; if not in writing, a concise statement of 
the material parts of the pleading. 

5. Every adjournment, stating on whose application, whether on 
oath, evidence or consent, and to what time. l - 

6. The demand for a trial by jury, when the same is made, and by 
whom made; the order for the jury, and the time appointed for the 
trial and return of the jury. i 

7. The names of the jury who appear and are sworn; the names of 
all witnesses sworn, and at whose request. . 

8. The verdict of the jury, and when received ; if the jury disagree 
and are discharged, the fact of such disagreement-and discharge. 

9. The judgment of the court, specifying the costs included aid the 
time when rendered. 

10. The issuing of execution, whén issued, and to whom; the 
renewals thereof, if any, and when made; and a statement of any 
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money paid to the justice, and when and by whom. ‘ 
11. The receipt of a notice of appeal, if any be given. 


Sec. 60%. The several particulars of the last section specified shall 
be entered under the title of the action to which they relate, and at 
the time when they occur. Such entries in a justice’s docket ora 
transcript thereof, certified by the justice or his successor in office, 
shall be prima facie evidence to prove the facts so stated therein. 


Src. 608. A justice shall keep an alphabetical index to his docket, 
in which shall be entered the names of the parties to each judgment, 
with a reference to the page of entry. The names of the plaintiffs 
shall be entered in the index in the alphabetical order of the first 
letter of the family names. 


Src. 609. It shall be the duty of every justice, upon the expiration 
of his term of office, to deposit with his successor his official dockets, _ 
as well his own as those of his predecessors, which may be in his cus- 
tody, to be kept as public records. If the office of a justice becomes 
vacant by his death or removal from the precinct or village, or other- 
wise, before his successor is elected and qualified, the dockets in pos- 
session of such justice shall be deposited with the county recorder of 
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the county, to be by him delivered to the successor in office of the jus- 
tice. [As amended in 1865.] 


Sec. 610. Any justice with whom the docket of his predecessor is 
deposited, may issue execution on a judgment there entered and unsat- 
isfied, in the same manner and with the same effect as the justice by 
whom the judgment was entered might have done. a 


Sec. 611. The justice elected to fill a vacancy shall be deemed the 
successor of the justice whose office became vacant before the expira- 
tion of a full term. When a full term expires, the same or anothér 
person elected to take office in the same precinct or village, from tha 
time shall be deemed the successor. l 


SEC. 612. When two or more justices are equally entitled under the 
last section to be deemed the successors in office of the justice, the 
judge of probate shall, by a certificate subscribed by him and filed in 
the office of the district clerk, designate which justice shall be the suc- 
cessor of a justice going out of office, or whose office has become vacant. 


Src. 613. The summons, execution, and every other paper made or 
issued by a justice, except a subpoena, shall be filled without a blank 
left to be filled by another, otherwise it shall be void. 


Src. 614. In case of the sickness, other disability, or necessary 
absence of a justice on a return of a summons, or at the time appointed 
for. a trial, another justice of the same precinct or village may, at his 
request, attend in his behalf, and shall thereupon become vested with 
the power, for the time being, of the justice before whom the sum- 
mons was returnable. In that case the proper entry of the proceed- 
ings before the attending justice, subscribed by him, shall be made in 
the docket of the justice before whom the summons was returnable. 
If the case be adjourned the justice beforé whom the summons was 
returnable may resume jurisdiction. 


Src. 615. A justice may, at-the request of a party, and on being 
satisfied that it is expedient, specially depute any discreet person of 
suitable age, and not interested in the action, to serve a summons or- 
execution with or without an order to arrest the defendant, or with or 
without a writ of attachment. Such deputation shall be in writing on 
the process. 


Src. 616. The person so deputed shall have the authority of a con- 
stable in relation to the service, execution, and return of such process, | 
and shall be subject to the same obligations. 


Sec. 617. A constable, notwithstanding the expiration of his term 
of office, may proceed and complete the execution of all final process 
which he has begun to execute, in the same manner as if he still con- 
tinued in office, and his sureties shall be liable to the same extent. 


Sec. 618. A justice may punish as for contempt persons guilty of 
the following acts, and no others: l 

1. Disorderly, contemptuous or insolent behavior toward the justice 
while holding the court, tending to interrupt the due course of a trial 
or other judicial proceedings. | 

2. A breach of the peace, boisterous conduct or violent disturbance 
in the presence of the justice, or in the immediate vicinity of the court 
held by him, tending to interrupt the due course of trial or other 
- judicial proceeding. 
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3. Disobedience or resistance to the execution of a lawful order or 
process made or issued by him. 

4. Disobedience to a subpoena duly served, or refusing to be sworn 
or answer as a witness. 

5. Rescuing any person or property in the custody of any officer by 
virtue of an order or process of the court held by him. 


Sec. 619. When a contempt is committed in the immediate view and 
presence of the justice, it may be punished summarily, for which an 
order shall be made reciting the facts as occurring in such immediate 
view and presence, adjudging that the person proceeded against is 
thereby guilty of a contempt, and that he be punished as therein pre- 
scribed. When the contempt is not committed in the immediate view 
and presence of the justice, a warrant of arrest may be issued by such 
justice, on, which the person so guilty may be arrested and brought 
before the justice immediately, when an opportunity to be heard in 
his defense or excuse shall be given. The justice may thereupon dis- 
‘charge him, or may-convict him of the offense. A justice may punish 
for contempt by. fine or imprisonment, or both; such fine not to 
exceed in any case one hundred dollars, and such imprisonment one 
day. | 


SEC. 620. The conviction, specifying particularly the offense and the 
judgment thereon, shall be entered by the justice in his docket. 


Suc. 621. Justices of the peace may issue subpeenas in any action or 
proceeding in the courts held by them, and final process on any judg- 
ment recovered therein, to any part of the county. 


‘Src. 622. Justices of the peace may issue commissions to take the 
_ depositions of witnesses out of this Territory, and settle interrogatories 
to be annexed thereto, and direct the manner in which the commis- 
sions shall be returned. The provisions of this chapter in relation to 
commissioners, so far as the same are consistent with the jurisdiction 
and powers of justices’ courts, shall be applicable to justices’ courts 
and to actions. 


SEC. 623. No action in regard to mining claims shall be maintained 
before any justice of the peace. l 


SEc. 634. No justice of the peace shall have power to grant a new 
trial or arrest a judgment. 


Sec. 625. Any party dissatisfied with a judgment rendered in a 
justice’s court may appeal therefrom to the District Court at any time 
within ten days after the rendition of the judgment. 

Src. 626. The party appealing may, in his discretion, file with his 
notice of, appeal an affidavit as to any special matters in the proceed- 
ings appealed from; and the justice shall return specially as to all 
‘matters contained in such affidavit, and file such affidavit with his 
return. | ; 


SEC. 627. An appeal shall be taken by filing a notice of appeal with 
the justice and serving a copy on the adverse party. 


SEC. 628. Upon receiving the notice of appeal and the undertaking, 
as required in the next section, and on the payment of the costs of the 
action, the justice shall transmit to the clerk of the District Court a copy 
of his docket in the case, the undertaking filed and the notice of appeal. 
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SEC. 629. An appeal from a justice’s court shall not be effectual for 
any purpose, unless an undertaking be filed, with two or more sureties 
approved by the justice, in a sum equal to twice the amount of the © 
judgment and costs, when the judgment is for the payment of money ; 
or twice the value of the property added to twice the amount of the 
costs, when the judgment is for the recovery of specific personal prop- 
erty; and shall be to the effect that the appellant will pay the amount 
of the judgment appealed from, or the value of the property specified 
in such judgment, as the case may be; provided, the judgment shall 
be affirmed by the appellate court, together with the costs on the appeal. 
If the judgment appealed from be other than for the recovery of money 
or specific personal property, the amount of the undertaking, on 
appeal to stay proceedings, shall be fixed by the justice, and shall 
be to the effect that the appellant will pay all costs on appeal, and all 
damages which respondent may sustain thereby; provided, the judg- 
ment appealed from be affirmed. 


- Sec. 630. If an execution be issued, on the filing of the undertaking, 
staying all proceedings, the justice shall, by order, direct the officer to 
stay all proceedings on the same. Such officer shall, upon payment of 
his fees for services rendered on the execution, thereupon relinquish 
all property levied upon, and deliver the same to the judgment debtor, 
together with all moneys collected from sales or otherwise. If his fees 
be not paid, the officer may retain so much of the property, or pro- 
ceeds thereof, as may be necessary to pay thé same. - 


Sec. 631. The party appealing shall furnish to the District Court the 
papers mentioned in section 629 of this act, certified by the justice to 
be correct. 


- 


Sec. 632. Costs shall be allowed to the prevailing party in a justice’ 
court, as follows: ; 

1st. To the plaintiff, ten per cent on the amount of the money or 
the value of the' property recovered, if the action was litigated ; five per 
cent if the action was not litigated ; 

2d. To the defendant, ten per cent on the amount, or the value of 
the property claimed by the plaintiffin his complaint. - i 


“ 
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Sec. 633. In addition to the costs, as allowed in the last section, the 
prevailing party shall be allowed his money disbursements in the action. 


SEC. 634. Justices of the peace shall receive from the sheriff or con- 
stables of their county all moneys collected on any process or order 
issued by their courts respectively, and all moneys paid to them in ` 
their official capacity, and shall pay the same over to the parties 
entitled or authorized to receive them, without delay. For a viola- 
tion of this section they may be removed from their office, and shall 
be deemed guilty of a misdemeanor. l 


Sec. 635. Justices of the peace may, in all cases, require a deposit 
of money, or an undertaking, as security for costs of court, before . 
issuing a summons. s 


Sec. 636. The provisions of sections 521, 522, 525, 527, 528, 529, 
533 and 534 shall be applicable to justices’ courts and actions therein. 


l Miscellaneous Provisions. 
SEC. 637. The Supreme Court may make rules, not inconsistent with 
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the laws of the Territory, for its own government and the government 
of the District Courts, but such rules shall not be in force until thirty 
days after their adoption and publication. 


Sec. 638. If an action be brought against a sheriff for an act done 
by virtue of his office, and he give written notice thereof to the sureties 
on any bond of indemnity received by him, the judgment recovered 
thérein shall be conclusive evidence of his right to recover against 
such sureties; and the court or judge, in vacation, may, on motion, 
upon notice of five days, order judgment to be entered up against 
them for the amount so recovered, including costs. 


Src. 689. Whenever a summons or other process is served upon a 
party who is-unable to read, or who does not pnderstand the English 
language, it shall be the duty of the officer making the service to 
explain to such party the nature of the summons or other process. 


SEC. 640. Words used in this act in the present tense shall be 
deemed to include the future as well as the present; words used in 
the singular number shall be deemed to include the plural, and the 
plural the singular ; ; writing shall be deemed to include printing or 
printed paper > ` oath to include affirmation or declaration; signature 
or subscription to include mark, when the person cannot write, his 
name being written near it, and ‘witnessed by a person who writes his 
own name as a witness. 


! AMENDMENTS. 


AN AcT Pendo of chapter forty-eight, Howell Code “Of Proceed- 
ings in Civil Cases.” 


SEOTION 1. Section two hundred and seventeen of said chapter is 


hereby amended to read as follows: 


SEc. 217. No execution shall be issued against a judgment debtor 
who has deceased since the rendition of the judgment, but any prop- 
erty levied upon prior to such decease shall be held subject to equitable 
distribution in the course of administration. 

APPROVED December 30, 1865. 


AN ACT A of chapter forty-eight, Howell Code, “Of Pro- 
| ceedings in Civil Cases.” 

SECTION 1. ‘gation five hundred and three of said chapter is hereby 
amended, to read as follows: 

Src. 503. No costs shall be allowed except such actual disburse- 
ments as the party recovering judgment in any action may by law 
have been compelled to make. 

SEC. 24 Article two in section five hundred and five of said chapter 
is hereby: repealed. 
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Sec. 3. This enactment shall only apply to the sections herein men- 
tioned,-and any provisions in said sections in conflict with this act are 
hereby repealed. 
APPROVED December 30, 1865. 


7 P 
An Act amendatory of chapter forty-eight, Howell Code, “Of Pro- 
ceedings in Civil Cases.” 


SECTION 1. Section six hundred and nine of said chapter is hereby ` 
amended to read as follows: 

§ 609. It shall be the duty of every justice, upon the expiration 
of his term of office, to deposit with his successor his official dockets, 
as well his own as those of his predecessors, which may be in his cus- 
tody, to bė kept as public records. If the office of a justice becomes 
vacant by his death or removal from the precinct or village, or other- 
wise, before his successor is elected and qualified, the dockets in pos- 
session of such justice shall be deposited with the county recorder of 
the county, to be by him delivered to the successor in office of the 
justice. i - 

APPROVED December 30, 1865. 


AN Act amendatory of chapter forty-eight, Howell Code, “Of Pro- 
ceedings in Civil Cases.” 


SECTION 1. Sections three hundred and fifty and three hundred and 
fifty-nine of said chapter are hereby amended to read as follows: ` 

§ 350. To render an appeal effectual for any purpose in any Case, 
a written undertaking shall be executed on the part of the appellant 
by at least two sureties, to the effect that the appellant will pay all 
damages and costs which may be awarded against him on the appeal, 
not exceeding three hundred- dollars, or that sum shall be deposited 
with the clerk by whom the judgment or order was entered, to abide 
the event of the appeal. Such undertaking shall be filed or such 
deposit made with the clerk within twenty days after the notice of 
appeal is filed, or such further time as the court, upon application, 
may allow. 

§ 359. Appeals to the Supreme Court from a final judgment, and 
from a judgment rendered on an appeal, shall be heard at a general - 
term. Appeals in all other cases may be heard at a special term. 

APPROVED December 29, 1865. 


“ 


An Act amendatory of chapter forty-eight, Howell Code, “Of Pro- 
ceedings in Civil Cases.” 


SECTION 1. Section twenty-three of said chapter is hereby amended 
to read as follows: 

§ 23. The clerk shall indorse on the complaint the day, month 
and year the same is filed, and at any time after the filing, upon the 
application of the plaintiff or his attorney, the clerk shall issue a 
summons directed to the defendant. 

APPROVED December 30, 1865. 
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AN ACT amendatory of chapter forty-eight, Howell Code, “Of Pro- 
| ceedings in Civil Cases.” 


NECTION 1. That section thirty of chapter forty-eight, Howell Code, 
shall read as follows: 

When the person on whom the service is to be made resides out of 
the Territory, or is a corporation incorporated under the laws of any 
other State or Territory, and doing business as such corporation within 
this Territory, or such person conceals himself to avoid the service of 
summons, and the fact shall appear by affidavit to the satisfaction of 
the court or judge thereof, or the probate judge of the county in which 
the action is brought, and it shall m like manner appear that a cause 
of action exists against the defendant in respect to whom the service 
is to be made, or that he is a necessary and proper party to the action, 
such court or judge may grant an order that the service may be made 
by publication of the summons. 

When it is necessary to commence suit for the foreclosure of a mort- 
gage, or for the complete determination of the title of real estate 
against the unknown heirs of any deceased party residing out of the 
Territory, they may be sued as the unknown heirs of the deceased, and 
service of the summons may be made in the manner provided in this 
section. 


SEC. 2. Section thirty-one of said chapter forty-eight is hereby 
amended so that it shall read as follows: 

The order shall direct the publication to be made in some newspaper 
to be designated as most likely to give notice to the person to be served, 
the last of. which insertions shall be sixty days from the first. 
`- In case of publication when the residence of a non-resident or absent 
defendant is known, the court or judge shall also direct a copy of the 
summons and complaint to be forthwith deposited in- the post-office 
directed to the person to be served, at his place of residence. 

When publication is ordered, personal service of a copy of the sum- 
mons and complaint out of the Territory shall be equivalent to pub- 
lication, and deposit in the post-office; in either case the service of the 
summons shall be deemed complete at the expiration of the time pre- 
scribed by the order for publication. 


Sec. 3. That subdivision three of section one hundred and fifty-two 
of said chapter is hereby amended to read as follows: 

In actions where the service of summons was by publication, the 
plaintiff, twenty days after the expiration of the time designated in the 
order of publication, may, upon proof of the publication and that no 
answer has been filed, have judgment as provided for in said section 
one hundred and fifty-two, hereby amended. 


Src. 4. This act to take effect and be in force from and after its 
passage. 
APPROVED November 8, 1866. 


| 
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An Act amendatory of chapter forty-eight, Howell Code, “Of 
proceedings in Civil Cases.” _ 


SECTION 1. That section forty-six of chapter forty-eight, Howell 
Code, “ Of proceedings in Civil Cases,” be amended so as to read as 
follows: - f l po i 

§ 46. The answer of the defendant shall contain, first, in respect 
to each allegation of the complaint controverted by the defendant a 
specific denial thereof, or a denial thereof according to his information 
and belief, or any knowledge thereof sufficient to form a belief. 

Second, a statement of any new matter constituting a defense or 
counterclaim, in ordinary and concise language. 


Sec. 2. This act to take effect and be in force from and after its 
passage. i ; 
APPROVED November 2, 1866. 


AN AcT amendatory of section one hundred and twenty-one, chapter 
forty-eight, Howell Code, “Of proceedings in Civil Cases.” 


SxcTION 1. That subdivision first of section one hundred and 
twenty-one, chapter forty-eight of the Howell Code, entitled “ Of pro- 
ceedings in civil cases,” be and the same is hereby amended to read 
as follows: l 

That the defendant is indebted to the plaintiff (specifying the 
amount of such indebtedness over and above all legal set-offs or 
counterclaims) upon a contract, expressed or implied, for the direct 
payment of money, and that such contract was made or is payable in 
the Territory, and that the payment of the same has not been secured 
by any mortgage on real or personal property, and showing, also, the 
existence of any of the following causes: l 

First. That the defendant is not a resident of this Territory. 

Second. That he is about to remove his property and effects beyond 
the limits of the Territory. r 

Third. That he has absconded from his usual place of abode in 
this POD so that the ordinary process of the law cannot be served 
upon him. 

Foui. That he is about fraudulently to conceal or make away 
with his property and effects, so as to defraud, hinder or delay his 
creditors. 

Fifth. That he has fraudulently concealed or made away with his - 
property and effects, so as to defraud, hinder or delay his creditors. 

Sixth. That he is about fraudulently to convey, assign or dispose 
of his property, so as to defraud, hinder or delay his creditors. 

Seventh. That he has fraudulently conveyed, assigned and disposed 
of his property, to defraud, hinder or delay his creditors. 

Eighth. That the defendant is a non-resident corporate body. 

Ninth. That he is about to remove from this Territory to avoid the 
ordinary process of law. 


Src. 2. All acts and parts of acts, and particularly the act approved 
October 25th, A. D. 1866, are hereby repealed. 


Src. 3. This act shall take effect and be in force from and after its 
passage. 
APPROVED sad 6, 1866. 
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AN Act amendatory of chapter forty-eight, Howell Code, “Of Pro- 
i ceedings in Civil Cases.” 


SECTION 1. That section four hundred and twenty of chapter forty- 
eight, Howell Code, is hereby amended, so as to read as follows : 


§ 420. A party to an action or special proceeding in any and all 
courts, and before any and all tribunals, and before any and all officers 
acting judicially, may be examined as a witness on his own behalf, or 
in behalf of any other party, in the same manner, and subject to the 
same rules of examination, as any other witness; provided, however, 
that the assignor of a thing in action shall not be examined in behalf 
of said party — nor shall a party to an action be examined in his own 
behalf, in respect to any transaction or communication had personally 
by said assignor, or said party respectively, with a deceased person, 
against parties who are the executors, administrators, devisees, heirs 
at law, next of kin or assignees of such, deceased person, when they 
have acquired title to the cause of action immediately from said 
deceased person, or have been sued as such by the executors, adminis- 
trators, devisees, heirs at law, next of kin or assignees. But when 
such executors, administrators, devisees, heirs at law, next of kin or 
assignees shall be examined on their own behalf, in regard to any con- 
versation or transaction had between the deceased person and assignor, 
or said party respectively, then the said assignor or the said party may 
be examined in regard to such conversation or transaction, but not in 
regard to any new matter. But if the testimony of a party to the 
action or proceedings has been taken, and he shall afterward die, and, 
after his death, the testimony so taken shall be used upon any trial or 
hearing in the behalf of his executors, administrators, devisees, heirs at 
law, next of kin or assignees, the other party, or the assignor of a thing 
in action, shall be a competent witness as to any and all matters to 
which the testimony so taken relates, notwithstanding any thing in 
this section contained to the contrary thereof. 


SEC. 2. That all acts or parts of acts in conflict with the provisions 
of this act are hereby repealed. 


Sec. 3. This act to take effect and be in force from and after its 


` passage. 


APPROVED October 4, 1867. 
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CHAPTER LI. i : 
Of General Incorporations.* 


SECTION 1. Whenever three or more persons shall desire to incor- 
porate themselves for the purpose of engaging in any lawful enterprise, 
business, pursuit or occupation, they may do so in the manner pro- 
vided in this act. 


Src. 2. Such persons shall make and subscribe written articles of 
incorporation in triplicate, and acknowledge the same before any 
officer authorized to take the acknowledgment of a deed, and file one 
of such articles in the office of the Secretary of the Territory, another 
with the county recorder, where the enterprise, business, pursuit or 
occupation is proposed to be carried on, or the principal office or place 
of business is proposed to be located, and retain the third in the pos- 
session of the corporation. 


Src. 3. The articles of incorporation, or a certified copy of the one 
filed with the Secretary of the Territory or the county recorder, is evi- 
dence of the existence of such corporation. 


Suc. 4. The articles of incorporation shall specify: First. The name 
assumed by the corporation, and by which it shall be known, and the 
duration of the corporation. Second. The enterprise, business, pursuit 
or occupation in which the. corporation proposes'to engage. Third. 
The place where the corporation proposes to have its principal office 
or place of business. Fourth. The amount of the capital stock of the 
corporation. Fifth. The amount of each share of such capital stock. 
Sixth.-If the corporation is formed for the purpose of navigating any 
stream. or other water, or making or constructing any railroad, macad- 
amized. road, plank road, clay road, canal or bridge, the termini of such 
navigation, road, canal, or the site of such bridge, or for the purpose 
of mining and milling. 


Serc. 5. Upon the making and filing of the articles of incorporation 
as herein provided, the persons subscribing the same are corporators, ` 
and authorized to carry into effect the object specified in the articles, 
in the manner provided. in this act, and they and their successors, 
associates and assigns, by the name assumed in such articles, shall 
thereafter_be deemed a body corporate, with power: A 

First. To sue and be sued. 

Second. To contract and be contracted with. 

Third. To have and use a corporate seal, and the same to alter at 
pleasure. \ 

Fourth. To purchase, possess and dispose of such real and personal 
property as may be necessary and convenient to carry into effect the 
object of the incorporation. 


_ * This act repeals chapter 51 of Howell Code ‘Of Corporations for Mining Purposes,” and is 
inserted in its place. < 
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Fifth. To appoint such subordinate officers and agents as the busi- 
ness of the corporation may require, and prescribe their duties and 
compensation. 

Sixth. To make by-laws, not inconsistent with any existing laws, for 
the sale of. any portion of its stock for delinquent’ or unpaid assess- 
ments due thereon, which sale may be made without Judgment or 
execution ;' provided, that no such sale shall be made without thirty 
days’ notice of time and place of sale, in some newspaper published in 
the county, if there be any newspaper published in said county, if not, 
then in some newspaper published nearest to the place of business of 
such company, within the Territory, for the transfer of its stock, for 
the management of its property, and for the general regulation of its 
affairs. | 


Src. 6. The corporators, or any portion of them designated by a 
majority of the whole number, are authorized to open books and 
receive subscriptions to the capital stock of the corporation, and as 
soon as such capital stock has been subscribed, they shall give notice 
to the subscribers to meet at such time and place as they may desig- 
nate, for the purpose of electing not less than three nor more than 
seven directors, as the stockholders present shall determine; provided, 
that it shall be lawful, in the organization of any corporation propos- 
ing to construct more than ten miles of railroad, to elect a board of 
directors as soon as one-half of the capital stock has been subscribed. 


Sxc. 7. The corporators present at such meetings shall be inspectors 
of the election and certify who are elected directors, and appoint the 
time and place of their first meeting; and each stockholder who shall 
attend in person or by proxy, appointed by writing, and subscribed by 
such stockholder, shall be entitled to one vote for each share of capital 
stock subscribed by him ; but after such first election of the directors, 
no person shall vote on any share upon which any installment or por- 
tion thereof is then due and unpaid. 


Sec. 8. No person is eligible to the office of director unless he is a 
stockholder inthe corporation and resident of the Territory, or repre- 
sented by a duly authorized agent; and a director, ceasing to be such 
stockholder or represented by such duly authorized agent, ceases to be 
a director; provided, that corporations constructing railroads in this 
Territory may. permit a minority of the board of directors to reside out 
of this lerritory. Before entering upon the discharge of their duties 
the directors shall each take and subscribe an oath to faithfully and 


honestly discharge such duties. 


Sxc. 9.'The directors, when elected and qualified, at the first meet- 
ing thereafter, shall elect one of their number president, who shall 
preside at their meetings and perform such other special duties as the 
directors may authorize, and at the same time shall appoint a secretary, 
whose duty it shall be to keep a fair and correct record of all the off- 
cial business of the corporation ; from the first meeting of the directors, 
the powers vested in the corporation are exercised by them or by their 
officers or agents under their direction, except as otherwise specially 
. provided in this act. 


Src. 10. The notice of the time and place of the first meeting of the 
stockholders for the election of directors shall be given by publication 
of the same, for thirty days before such meeting, in some newspaper 


| 
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published at least once every two weeks in the county where the meet- 
ing is to be held, or in some newspaper published in like manner and 
in general circulation therein; provided, that nothing herein con- 
tained shall be construed to prevent such stockholders from holding 
such meetings for the election of directors before the expiration of 
thirty days after such stock is subscribed and without the publication 
of the notice above referred to; provided further, that, all such stock- — 
holders shall be present at such meetings, or consent thereto in writ- 
ing, which consent shall be filed with the secretary of such company. 
All notices of subsequent meetings of stockholders or directors shall 
be given for such time and in such manner as the directors may 

prescribe. oo 


Sec. 11. There shall. be an annual election of directors, and at each 
election, after the first, the president of the corporation shall act as 
inspector of election, and certify who are elected directors ; the directors 
chosen shall hold their office for one year thereafter, and until their 
successors are elected and qualified; the powers vested in the directors 
may be exercised by a majority of them. i 


Sec. 12. Every corporation organized under this act shall keep a 
stock-book in such manner as to show intelligibly the original stock- 
holders, their respective shares, the amount paid and the amount due 
thereon, if any, and all transfers thereof, which stock-book, or a certi- 
fied copy thereof, as to the items in this section specified, shall be sub- 
ject to the inspection, at all reasonable hours, of any person interested 
therein and applying therefor. 


Src. 13. The stocks in all private corporations organized under this 
, act are to be deemed personal property, and subject to attachment, 
execution, levy and sale as such; and the corporation, in case of such 
sale, is required to make the necessary transfers to the purchasers on 
the stock-book. 


Src. 14. All sales of stock, whether voluntary or otherwise, trans- 
fer to the purchaser all rights of the original holder, or person from 
whom the same is purchased, and subject such purchaser to the pay- 
ment of any unpaid balance due or to become due on such stock; but, 
if the sale be.voluntary, the seller is still liable to existing creditors for ` 
the amount of such balance, unless the same be duly paid by such 
purchaser. 

SEC. 15. If the directors of a corporation declare and pay dividends, 
when the corporation is insolvent, or which renders it insolvent, or 
diminishes the amount of its capital stock, such directors shall be 
jointly and severally Hable for the debts of the corporation then exist- 
ing, or incurred while they remain in office; or if such directors shall, 
by any official act or conduct, fraudulently induce any person to give 
credit to such corporation, they shall be liable in like manner to such 
person for any loss he may sustain thereby; but any director who 
voted against such dividend, or such fraudulent act or conduct, if 
present, or who thereafter, as soon as the same came to his knowledge, 
filed his objections thereto, shall be exempt from such liability. 


Sec. 16. Any corporation organized under this act, which does not 
elect directors and commence the transaction of business for which it 
was formed, within one year from the time of filing of the articles of 
incorporation, shall thenceforth be divested of its corporate powers; 
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and if such corporation shall, for any period of six months after the 
‘ commencement of its business, neglect and cease to carry on the same, 
its corporate powers shall also cease. 


Sec. 17. All corporations that expire by the limitation specified in 
their articles of incorporation, or are annulled for forfeiture or other 
cause, by the judgment of a court, continue to exist as bodies cor- 
porate for the period of five years thereafter, if necessary, for the pur- 
pose of prosecuting or defending actions, suits or proceedings by or 
against them, settling their business, disposing of their property, and 
dividing their capital stock, but not for the purpose of continuing 
their corporate business. 


Sec. 18. The stockholders of any private incorporation, heretofore 
incorporated by any special act of the legislature, may, at any time 
hereafter, while such corporation exists, incorporate themselves under 
this act, in'the mode herein prescribed, for the purpose of carrying on 
the enterprise, business, pursuit or occupation for which they may 
have been specially incorporated ; and the filing of the articles of incor- 
poration shall be deemed a surrender of such special incorporation, 
but not of any vested rights thereunder, and thereafter such corpora- 
tion shall have the powers and privileges and be subject to the liabili- 
ties and limitations provided by this act, and not otherwise. 


Src. 19. “Any corporation under the provisions of this act may, at 
any meeting of the stockholders which is called for such purpose, by a 
vote of a majority of the stock of such corporation, increase or dimin- 
ish its capital stock or the amount of the shares thereof, or authorize 
the dissolution of such corporation, and the settling of its business and 
disposing of its property, and dividing its capital stock; provided, 
however, that the capital stock of any corporation formed under this 
act, except. corporations formed for the purpose of making and con- 
structing a railroad, shall never exceed the sum of five millions dol- 
lars; and any corporation that shall violate this provision of this act 
shall forfeit its corporate rights. 


Sec. 20. Any corporation formed for the purpose of navigating any 
stream or other water may, by virtue of such incorporation, construct 
any railroad, macadamized road, plank road or clay road, or canal, or 
bridge necessary and convenient for the purpose of transporting freight | 
or passengers across any portages on the line of such navigation, occa- 
sioned by any rapids or other obstructions to the navigation of such 
stream or other water, in like manner and with like effect as if such | 
corporation had been specially formed for such purposes; but no cor- 
poration formed under this act, or heretofore or hereafter incorporated 
by any special act of incorporation passed by the legislative assembly 
of this Territory, or otherwise, for the purpose of navigating any 
stream or other waters of this Territory, or forming the boundary 
thereof in whole or in part, nor any stockholder in such corporation, 
shall ever take or hold stock, or any interest directly or indirectly in 
the stock, of any corporation which may be formed under this act, for 
the purpose of building or constructing any road in this act mentioned, 
nor shall any such corporation ever purchase, lease, or in any way con- 
trol such road or the corporate rights of such last-named corporation ; 
provided, further, that corporations heretofore incorporated, or which | 
may hereafter be formed under this act, for the purpose of establishing 
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and keeping a ferry across any stream or other water of this Territory, 
or forming the boundary thereof in whole or in part, shall not be 
deemed a corporation for the purpose of navigating such streams of 
water, within the meaning of this act, nor shall the stockholders 
thereof be restrained from taking or holding stock in a corporation 
es under this act, for the purpose of constructing or building any 
road. 


jf. 
Sec. 21. The stockholders may, by a majority vote of the stock, 
change its general place of business. 


SEc. 22. The directors of any corporation may file supplementary 
articles of incorporation at any time when a unanimous vote of all the 
stock subscribed shall so determine, for the purpose of engaging in 
any new enterprise or business, pursuit not in violation of law, or for 
the purpose of changing any part of the route of their road or canal, 
‘or either terminus of both; the directors shall cause a notice to be 
published of the filing of such supplementary articles, setting forth 
the object of the.same. 


SEC. 23. Any company incorporated under the laws of any other State 
or Territory, for any enterprise, business pursuit or occupation, proposed 
to be carried on, or the principal office or place of business is proposed 
to be located, within this Territory, shall make and file certified and duly 
authenticated copies of their articles of incorporation as required by 
section second of this act, and shall cause their enterprise, business 
pursuit or occupation to be represented by a duly authorized agent or 
agents, who shall reside within the limits and under the jurisdiction 
of this Territory, and, upon complying with the requirements of this 
section, shall be entitled to all the rights and privileges allowed by 
this act, and shall be held liable and responsible to all its provisions in 
like manner as though incorporated within this Territory. i 


Sec. 24. Any such incorporation as is mentioned in the preceding 
section, who shall commente to operate or do business in this Ter- 
ritory previous to complying with the requirements of this act, shall 
forfeit all their rights, interests, claims and demands within this Ter- 
ritory, and any person aggrieved by the acts of said incorporation may, 
by process of law before the District Court of the county or district 
where the principal office or place of business of said corporation is 
located, in the same manner, by attachment or otherwise, as if for the 
payment of money, obtain judgment; and shall, upon the recovery of 
such judgment against said incorporate company, be held responsible 
for any damages which may be awarded in such judgment, and all 
property, real or personal, held or owned by said incorporation, shall 
be responsible for such damages, and subject to levy and sale under 
execution. 


Src. 25. It shall be the duty of said incorporation to file with the 
Secretary of the Territory, and the county recorder of the county in 
which the said enterprise, business pursuit or occupation is located, 
the lawful appointment of an agent, upon whom all notices and all 
processes against such incorporation may be served, and when so served 
shall be deemed and taken to be a personal service on such incorpora- . 
tion, for all purposes whatsoever. 


Sec. 26. All acts or parts of acts in conflict with this act, and par- 
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ticularly caper fifty-one of the Howell Code, entitled “Of Corpora- 
tions for Mining Purposes,” shall be and are hereby repealed. 


SEC. 27. ‘This act shall take effect and be in force from and after its 
passage. | 


APPROVED November 6, 1866. 


i 
i ee 
l 


AN ACT for the. relief of foreign corporations doing business | in the 
Territory. 


Suori08N 1. All mining or other corporations organized in other 
Territories, or in the States doing business in this Territory, are hereby 
relieved from the payment of any and all taxes levied upon them in 
the year one thousand eight hundred and sixty-eight, beyond those 
assessed upon the actual value of their real and personal estate within 
the Territory. 


SEC. 2. All acts and parts of acts conflicting with the provisions of 
this act are hereby repealed. 


Src: 3. This act shall take effect and be in force from and after its 
passage. | 


APPROVED December 15, 1868. 


| 
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CHAPTER LILI. 


. To amend and reénact chapter fifty-two, Howell Code, “ Of the Incor- 
poration of Villages.” ` z 


~ SECTION 1. Chapter fifty-two, Howell Code, is hereby amended and 
reënacted to read as follows: l 


SEC. 2. Any territory not included in any incorporated village which 
shall contain a resident population of not less than three hundred per- | 
sons, or any territory not so included which shall contain within its 
boundaries an extent of not more than two square miles, containing a 
resident population at the rate of not less than three hundred persons 
to each square mile of territory included within such boundaries, may 
be incorporated as a village under the provisions of this chapter. 


SEC. 3. Any number of legal voters, not less than fifteen, residing- 
within such territory may make application for the incorporation of 
such village to the board of supervisors of the county,in which such 
territory, or the larger part thereof, may be situated, at any regular or 
special session of such board. [As amended in 1871.] - 


SEC. 4. Such application shall be by petition, and be based on the last 
census of the resident population of such territory taken by the United 
States marshal, if such census has been taken within twelve months 
prior to such application, otherwise to be based on the census taken 
by the sheriff of the county, not less than two weeks prior to such 
application. [As amended in 1871.] 


Src. 5. Such application ‘shall be made by petition, subscribed by 
the applicants who shall be residents of such territory, describing such 
territory and setting forth the number of persons residing therein 
according to such census; such census and the affidavit verifying the 
same and a copy of the notice herein required, with an affidavit of 
posting or publishing the same as aforesaid, shall be annexed to such 
petition, and it shall be presented at the time specified in such notice 
or as soon thereafter as the applicants can be conveniently heard in 
respect thereto. a 


_ Sec. 6. The board of county supervisors shall hear all the parties 
interested therein, who shall appear and ask to be heard; it may 
adjourn the hearing from time to time; it may direct that a new 
census shall be taken and appoint a person or persons to take the 
same; and said board may refer any question that may arise in respect 
to such application to three disinterested commissioners appointed by . 
such board, who shall examine and report thereon. 


Src. 7. If such board after hearing the parties shall be satisfied that . 
all the requirements of this chapter in respect to such application 
have been complied with, and that such Territory contains the popula- 
tion required by this chapter, it shall make an order declaring that 
such Territory shall be an incorporated village, by the name specified 
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in such application, or by such other name as to such board shall seem 
proper; and such board shall in such order appoint three inspectors 
of election to hold the first election required by this chapter; said 
board shall also appoint the time and place of holding the said first 
election. | 


Src. 8. The inspectors so appointed shall immediately give notice 
of the time and place of holding such election, and the officers to be 
elected at such election, by posting up written notices thereof in at 
least three public places in such Territory, at least three weeks previous 
to the day appointed for holding the same, or by publishing the same 
in some newspaper printed in such Territory for three successive weeks 
immediately preceding the time aforesaid. At such election the polls 
shall be opened at ten o *clock in the forenoon, and shall close at four 
o’clock in the afternoon. 


) . 

SEC. 9. Such inspectors shall preside and act as inspectors at such 
meeting; the mayor and councilmen or any three of them may preside 
at every subsequent election ; the recorder of said village may be clerk 
thereof, and all the laws of ‘this Territory in relation to the election 
and canvass of votes, certifying the election of officers and notifying 
them of their election, shall apply to such -first election and to all 
subsequent elections of officers in such villag ge, so far as the same may 
be applicable and not inconsistent with the } provisions of this chapter. 


Sec. 10, Every elector residing in such Territory. and qualified to 
vote at a gener al election may vote at all elections in said village. 


SEC. 11, The inspectors at such first election, and all subsequent 
elections, shall canvass the votes given thereat, shall openly declare 
the result, and shall make and subscribe a certificate of such canvass, 
which shall show the whole number of votes given, the number given 
for each person voted for, and the office for which he shall have been 
voted for; which certificate shall be recorded in the records of said 
village. Í 


SEC. 12, No person not an elector shall be eligible to any office under 
the provisions of this chapter, and the persons eligible and having the 
greatest number of votes at any election herein provided for shall be 
declared elected; and if two or more shall have an equal and the 
greatest number of votes the officers presiding at such election shall 
forthwith: determine by lot which shall be deemed elected. 


Src. 13. Every person elected at any election under the provisions 
of this chapter, and whose name is entered on the poll lists as a voter 
thereat, shall be deemed notified of his election; and every person so 
elected whose name shall not be so entered shall be notified of his 
election within ten days thereafter ; and if elected at such first election 
such notice shall be given by the inspectors presiding thereat; and if 
elected at any subsequent election he shall be notified by the recorder 
of such village. 

Sec. 14. The municipal authorities of such village shall be a mayor 
and four councilmen, who shall together form a common council, one 
marshal, who shall also be street commissioner, one assessor; one 
treasurer; one recorder, and one pound master. 


SEC. 15. The officers first elected shall hold their offices until the 
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second-Tuesday in January following their election, and those subse- 
quently elected shall hold their respective offices until the second 
Tuesday in January following their election, and until their successors ~ 
are elected and qualified. Election for officers (except at the first 
election) shall be held on the first Tuesday in January in each year, at 
such place or places as shall be designated by the common council. 
[As amended in 1871.| 


Src. 16. Of the four councilmen first elected, two shall hold office 
until the second Tuesday in January following their election, and two 
until one year from the second Tuesday in January following their 
election. And the said councilmen shall, at the first meeting of the 
council subsequent to their election, decide among themselves by lot 
which of their number shall hold office for the long term and which 
for the short term. [As amended in 1871.] 


Sec. 17. Every officer elected in such village shall, within ten days 
after he shall be notified of his-election, take and subscribe the oath of 
office prescribed by law, before any person authorized to administer 
oaths, and file the same with the recorder of such village. 


Sec. 18. .The council may order a special election to fill any vacancy 
that may occur in any of the offices mentioned in this chapter; but no 
special election shall be held until at least ten days’ notice shall have 
been given of the time and place of holding the same, as herein 
provided. 


Src. 19. It shall be the duty of the recorder of said village to give 
at least ten days’ notice in writing,-by posting the same in at least 
three public places in said village, of the time and place of holding all 
elections. 


Sec. 20. It shall be the duty of the mayor to preside at all meetings 
of the electors, and of the council, and the recorder, who shall be ex 
officio clerk of the council, shall keep in a journal an accurate record 
of all its proceedings, by-laws, acts and orders, which shall be fully 
indexed, and open to the inspection of the electors of such village. 


Src. 21. The mayor and council of such village, when organized as 
hereinbefore provided, shall be a body corporate and. politic, with per- 
petual succession, to be known by the name designated as aforesaid, 
and by that name shall be known in law, and shall be capable of suing 
and being sued, of pleading and being impleaded in all courts and _ 
places, and may have a common seal, and may alter and change the -< 
same at pleasure, and may purchase, hold and convey real and personal 
estate for the use of such corporation. 


SEC. 22. The council shall have power to raise, by general tax levied 
upon the taxable property liable to be assessed in such village, not 
exceeding one per cent in any one year, for the following purposes: 

1. For paying the expenses of procuring such village to be incor- 

orated. l f 
P 2. For making and maintaining such public wells, cisterns and other - 
reservoirs of water, and for procuring the necessary fixtures therefor 
as may, be deemed necessary. 

3. For procuring the necessary ground and erecting a pound for the 
use of such village, and for keeping the same in repair. 

4. For purchasing, fencing, ornamenting and improving ground for 
a cemetery or burial place. 
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5. For ae out, opening, improving, and making the highways, 
streets, lanes and alleys i in such village. 

6. For making and repairing side and cross-walks, and improving 
public grounds. 

% For incidental expenses. 


Sxc. 23. All taxes raised in such village shall be assessed and col- 
lected in conformity, so far as practicable, with the provisions of law 
in respect to the assessment and collection of taxes hy the board of 
county comiam onena; 


SEC. 24. Treasurer and marshal of such village shall respectively, 
before they enter upon the exercise of the duties of their respective 
offices, giye such security for the faithful discharge of the trusts 
reposed in them as the president and trustees may direct and require. 


SEC. 25. The council shall have power to appoint all other officers 
neçessary, under the provisions of this chapter, for said villages, whose 
elections are not herein provided for; to make by-laws and ordinances 
relative to the duties, powers and fees of the marshal, treasurer, 
assessors and other officers; relative to the time and manner of work- 
ing upon the streets, commons, lanes and alleys; relative to the time 
and manner of assessing, levying and collecting all highway and other 
taxes; relative to the prevention, removal and abatement of nuisances ; 
to construct sewers, cisterns and reservoirs; to dig and maintain pub- 
lic wells; to license showmen; to suppress gaming; to compel the 
owners of buildings to procure and keep fire buckets; to regulate 
bridges ; to protect the property of the citizens of such village from 
fires; relative to the calling of meetings of the electors; relative to the 
keeping and sale of gunpowder; relative to the restraining of swine, 
horses and other animals from running at large in the streets, com- 
mons, lanes and alleys; to establish, maintain and regulate one or 
more pounds; to suppress gaming tables kept for gain, hire or reward ; 
for the suppression of riots; for preventing and suppressing disorderly 
houses or houses of ill fame; for the apprehension and punishment of 
. vagrants, drunkards and idle persons; to regulate the measurement of 
firewood and. weighing of hay; to prescribe stands for carts or drays, 
and for wood, hay and produce exposed for sale; to prevent and pun- 
ish immoderate driving in any of the streets of said village; to pre- 
vent incumbering the streets, sidewalks, alleys or public grounds, and 
to regulate all graveyards and cemeteries within or belonging to said 
‘village; to preserve shade and ornamental trees; and to make all such 
by-laws and ordinances as to them shall seem necessary for the safety 
and good government of said village and its inhabitants, not incon- 
sistent with the provisions of this chapter or the laws of this Ter- 
ritory : provided, that no by-law or ordinance of said corporation shall 
have any effect until the same shall have been published three weeks 
successively in a newspaper printed in said village, or by posting up in 
at least three public places in said village. 


Src. 26.. The council may prohibit any theatrical or other perform-. 
_ ance, show or exhibition it may deem injurious to the morals or good 
order of the village or town. 


Src. 27. The council shall have power to lay out and establish, open, 
make and alter such streets, lanes and alleys, sidewalks, water-courses 


| 
| 
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and bridges, as they may deem necessary for the public convenience; . 
and if they shall require the lands of any person for such purpose, the 
council shall give notice to the owner or party interested, his, her, or 
their agent or attorney, either by personal service or by written notice, 
posted in at least three public places in said village three weeks next 
preceding the meeting of the said council for the purpose aforesaid ; 
and the said council is hereby authorized to contract for and purchase 
such lands of such owner for the purpose aforesaid; and in case such 
owner or owners refuse to sell or convey such lands or premises afore- 
said, or the parties fail to agree, it shall and may be lawful for the 
council to order and direct the clerk to issue a venire facias, directed 
to the marshal or to any constable in the county in which such village 
or any part thereof may be situate, commanding him to summon and 
return a jury of twelve disinterested freeholders, residing without the 
limits of said village, to appear before any justice of the peace in said 
village at a time to be therein stated, to inquire into the necessity of 
using such grounds or premises, and the just compensation to be made- 
therefor, to the owner or owners of, or interested in, such lands or 
premises; which jury being first duly sworn by said justice faithfully_ 
and impartially to inquire into the necessity of using such lands or 
‘premises, and the just compensation to be made therefor, and after 
having viewed the premises, if' they shall deem it necessary for the 
village to use such lands, shall inquire and assess such damage and 
recompense as they may think proper to award to the owner or owners 
of such lands or premises, according tò their respective estates and 
interests therein; and the said justice shall, upon the return of the 
said assessment and verdict, render judgment therefor confirming the 
same; and such sum or sums'so assessed, together with the costs, shall 
be paid or tendered before such street, lane, alley, or highway shall be 
opened, established or altered, to the claimant or claimants thereof. 
It shall thereupon be lawful for the council to cause the said lands 
and premises to be occupied and used for the purposes aforesaid; pro- 
vided, that any party claiming damages as aforesaid may have the right 
to remove such proceedings by appeal to the District Court for the 
county in which such proceedings were had, upon giving notice of his, 
her or their intention so to do, to said justice in writing within ten 
days, or in case such party does not reside in said village, then within 
thirty days after the rendition of- such verdict, and the Judgment 
thereon as aforesaid; and upon filing a transcript of the proceedings 
aforesaid, duly certified by. said justice, within forty days after the ver- 
dict and judgment aforesaid in the said District Court, the same pro- ` 
ceedings shall thereafter be had thereon as is prescribed by law in other 
cases of appeal; provided, that, if the final judgment of said court 
shall not exceed the damages assessed before the said justice at least 
five dollars, the party appealing shall pay the costs occasioned by such 
appeal. : i 


SEC. 28. Any justice of the peace residing within such village may 
be and is hereby authorized and empowered to inquire, hear and deter- 
mine all offenses committed within the limits of such villages against 
any of the by-laws, ordinances and regulations of such council, and to 
punish the offender or offenders as prescribed by such by-laws and 
ordinances; provided, that any person charged with violating any of 
said by-laws or ordinances may have a trial by jury as in other cases. 
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Sec. 29. The mayor shall be the chief executive officer of the village, 
and take care that the by-laws, ordinances and orders of the council 
are faithfully executed. [As amended in 1871.] 


Sec. 30. The marshal, recorder, assessor, and such officers as may 
be appointed by the council, shall receive such compensation for their 
services as the by-laws and ordinances shall direct. 

Szo. 31. The council shall, at the expiration of each year, cause to 
be published a just and true statement of all moneys received, and of 
all moneys expended during the year next preceding; which statement 
shall contain in detail all receipts and expenditures. 


SEC. 32. In actions, suits and proceedings wherein the council of 
such village shall be a party, no citizen thereof shall be deemed an 
incompetent witness or juror on account of the interest of such 
citizen in the event of such action, suit or proceeding; provided, that 
such interest be only such as is held in common with the citizens of 
said village. 

Sxc. 33. Process against said corporation may be served by reading 
the same to, and leaving an attested copy with, the clerk or mayor of 
said village; provided, that the first process shall be a summons served 
at least ten days before the return day thereof. 


Serc. 34. [Every assessment of taxes lawfully imposed or levied by the 
council of; such village on any lands, tenements or hereditaments 
within said village shall be and remain a lien upon such lands, tene- 
ments or hereditaments, from the time of the delivery of the tax roll 
to the marshal until the same is paid; and the owner or occupant of 
such lands, tenements or hereditaments shall be liable, upon demand, 
to pay every such assessment or tax, and, in default thereof, it shall be 
lawful for the marshal of such village to levy upon and sell personal 
estate, and, for want thereof, the real estate so assessed, rendering the 
surplus, if any, after deducting the cost and charges of such sale, to 
the person against whom the tax is levied; provided, that whenever 
any real estate shall be sold by said marshal, notice thereof shall be 
published in a. newspaper printed in such village, if there be one, or by 
posting written notices thereof in at least three public places in said 
village, at least four weeks immediately preceding the time of such 
sale; and the marshal, on such sale, shall give to the purchaser or pur- 
chasers of any such lands a certificate in writing, describing the lands 
so purchased, the amount of the bid, and the time when the .pur- 
chaser thereof will be entitled to a deed for said land; and if the said 
lands are not, within one year from the date of such sale, redeemed, by 
the-payment to the treasurer of such village, for the use of the pur- 
chaser, his heirs or assigns, the sum mentioned in such certificate, with 
interest thereon at the rate of twenty per cent per annum, from the 
date of such certificate, the said marshal, or his successor in office, 
shall, at the expiration of said year, execute to the said purchaser or 
purchasers, his or their heirs or assigns, a conveyance of the lands so 
. sold, and the said conveyance shall be prima facie evidence that the 
sale, and all proceedings therein prior to such sale, were regular; and 
every such conveyance executed by the said marshal under his hand 
and seal, acknowledged and recorded, may be given in evidence in the 
same manner as a deed regularly executed and acknowledged by the 


INCORPORATION OF VILLAGES. l 495 


owner, and duly recorded; and all personal estate sold for the pay- 
ment of taxes shall be sold in such manner as the by-laws and ordi- 
nances of such village shall direct. : l 


Sec. 35. Whenever the assessor of such village shall have completed 
his assessment roll, and valuation of the property, real and personal, in . 
such village, he shall give notice thereof by publishing ina newspaper 
printed in such village, by at least two insertions, or by posting up the 
same in at least three public places in said village, stating the place 
where said roll is left for inspection, and the time when and place where 
he will appear to hear the objections of any person interested, to the 
valuation so made by him; and at the time and place so appointed 
the assessor shall appear, and, on the application of any person consid- 
ering himself aggrieved, may review and reduce the said valuation on- 
sufficient cause shown to the satisfaction of said assessor; and any 
such person shall have the right of appealing from such final decision 
of the assessor at any time within five days to the council, which is in 
like manner authorized to review said roll, and, upon sufficient cause 
shown, to reduce such valuation. 


Sec. 36. It shall be the duty of the council to make out a duplicate 
of the tax roll charging each individual therein an amount of tax in 
proportion to the amount of real and personal estate of such individual 
within such village, and annex thereto their warrant, signed by the 
mayor and clerk, and deliver the same to the marshal, whose duty it 
shall be to collect the said taxes, within such’ time and in such man- 
ner as the by-laws shall direct. 


Szc. 3%. All moneys received by the marshal shall be paid over to 


the treasurer of said village. l 

Src. 38. The street commissioner shall superintend and direct the 
working, planking, repairing, paving, grading and opening all streets, 
lanes, alleys, sidewalks, highways and bridges within such village, in 
such manner as may from time to time be directed by the council. - 


Src. 39. The council may establish the line parallel to and bounding 
upon the streets or highways upon. which buildings may be erected, 
and beyond which such buildings shall not extend. A justice of the 
peace residing in said village shall be the recorder, and shall be selected 
out of the qualified justices of the peace residing in said village, by the 
common council. [|As amended in 1871.] l 


Sxc. 40. The marshal shall be a constable for said village, and may. 
serve any process issued by a justice, or any other officer by virtue of 
this chapter; and shall perform all such services as may be required 
by the council, and shall be entitled to the same fees as constables for 
similar services, and shall be entitled to the same privileges and subject 
to the same liabilities as constables in the discharge of similar duties; 
said marshal shall have the general supervision of the streets, com- 
mons, lanes, public grounds, burial places and alleys in said village, 
under the direction of the council, and shall see that the by-laws and 
ordinances are properly observed. [As amended in 1871.] 


Sec. 41. Repealed by the laws of 1871. 


Src. 42. The council of any village incorporated under the provis- 
ions of this chapter, when such village is located upon public lands 
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of the United States, the acts of congress relative thereto having been 
complied with, shall have power to plat the village lands, define its 
corporate limits in such manner that they may be easily E 
and to sell the lands in such lots and quantities as may be deemed 
expedient, and for the best interests of the said village. The net pro- 
ceeds of such sales shall belong to such incorporated village, and shall 
be paid into its treasury to be used for the purposes hereinbefore 
provided. 


Sec. 43. Any village incorporated under the provisions of this chap- 
ter shall have power, in its corporate name, to preémpt or purchase 
the lands of the United States within or adjoining its corporate limits 
for the use and benefit of such village, and may plat the same and sell 
and convey it in such quantities as the council shall determine upon; 
and may appropriate so much thereof as they see fit for public grounds, 
parks or squares. ‘The money arising from the sale of any such lands 
shall belong to such corporation, and shall be used for the purposes 
provided for in this chapter. 


SEC. 44. This act shall take effect and be in force from and after its 
passage. | 
APPROVED October 3, 1867. 


4 
i 
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An Act to amend sections three, four, fifteen, sixteen, twenty-nine, 
thirty-nine, forty, and to repeal section forty-one of an act 
entitled! an act to amend and re-enact chapter fifty-two, Howell Code, 
“Of the Incorporation of Villages;” approved October 3d, A. D. 
1867. | : 

| 


SECTION 1. That section three of said act be amended so as to 
read as follows > 

§ 3. Any number of legal voters, not less than fifteen, residing 
within such territory, may make application for the incorporation of 
such village to the board of supervisors of the county in which such 
territory, or the larger part thereof, may be situated, at any regular or 
special session of such board. 


Sxc. 2. That section four of said act be amended so as to read as 
follows: > 

§ 4. Such application shall be by petition, and be based on the last 
census of the resident population of such territory taken by the 
United States marshal, if such census has been taken within twelve 
months prior to such application, otherwise to be based on the census 
taken by the sheriff of the county, not less than two weeks prior to 
such application. 


Src. 3. That section fifteen of said act be amended so as to read as 
follows: 

§ 15. The officers first elected shall hold their offices until the sec- 
ond Tuesday in January following their election, and those subse- - 
quently elected shall hold their respective offices until the second 
Tuesday in January following their election, and until their successors 
are elected and qualified. lection for officers (except at the first- 
election) shall be held on the first Tuesday in January in each year, at 
such place or places as shall be designated by the common council. 

| . 


| 
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Sec. 4. That section sixteeen of said act be amended so as to read 
as follows: i - 

§ 16. Of the four councilmen first elected, two shall hold office until 
the second Tuesday in January following their election, and two until 
one year from the second Tuesday in January following their election. 
And the said councilmen shall, at the first meeting of the council 
subsequent to their election, decide among themselves by lot which of 
pe number shall hold office for the long term and which for the 
short term. 


Sec. 5. That section twenty-nine of said act be amended so as to ~ 
read as follows: 

ve The mayor shall be the chief executive officer of the village, 
and take care that the’ by-laws, ordinances and orders of the council 
are faithfully executed. 


Sec. 6. That section thirty-nine of said act be amended so as to read 
as follows: ` 

§ 39. The council may establish the line parallel to and boundin 
upon the streets or highways upon which buildings may be erected, 
and beyond which such buildings shall not extend. A justice of the 
peace residing in said village shall be the recorder, and shall be selected 
out of the qualified justices of the peace residing in said village by the 
common council. 


; Ace % That section forty of said act be amended so as to read as 
ollows: 3 
§ 40. The marshal shall be a constable for said village, and may 
serve any process issued by a justice, or any other officer, by virtue of 
this chapter; and shall perform all such services as may be required 
by the council, and shall be entitled to the same fees as constables for 
similar services, and shall be entitled to the same privileges and sub- 
ject to the same liabilities as constables in the discharge of similar 
duties; said marshal shall haye the general supervision of the streets, 
commons, lanes, public grounds, burial places and alleys in said village, 
under the direction of the council, and shall see that the by-laws and 
ordinances are properly observed. : 


Sec. 8. That section forty-one of said act be and hereby is repealed. 


Sec. 9. All acts and parts of acts in conflict with the provisions of 
this act are hereby repealed. = 


Sec. 10. This act shall take effect and be in force from and after its 
passage. - 
APPROVED February 7, 1871. 


63 
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CHAPTER LIII. 
| 
Of Electric Telegraphs. 

SEcTIon 1. That any person or persons, association or company, may 
be and they are hereby authorized to construct and maintain lines of 
electric telegraph, together with all necessary fixtures appurtenant 
thereto, from point to point, upon and along any of the public roads 
or highways, and across any of the waters or bridges within the limits 
of this Territory, or upon the land of any individual, the owners of 
the land ‘through which said telegraphic lines may pass having first 
given their consent; provided, that the same shall not in any instance 
be so constructed as to incommode the public in the use of said 
roads or highways and bridges, or endanger or injuriously interrupt 
the navigation of said rivers. o 

SEC. 2, At every telegraphic office established for the purpose of 
communicating intelligence on any of the lines constructed by virtue 
of the provisions contained in the foregoing section, communications 
received for the transmission of intelligence upon any of said lines 
shall have precedence in the order in which they are received, and be 


= communicated accordingly; and any violation of the provisions of 


this section by any officer, person or persons having charge of, or 
employed in conducting or transacting the business of, said office 
shall be punished by fine not exceeding one thousand dollars, or by 
imprisonment not exceeding one year, or by both, at the discretion of 
the court having cognizance of the same. 


SEc. 3. The owner or owners of any telegraphic line, constructed 
under the provisions of this chapter, shall pay to the Territory an 
annual tax of one dollar upon every mile in length so constructed, in 
lieu of all other taxes, which shall be paid in the last week in January 
in each year to the Territorial treasury. l 


Sec. 4. The Territory shall have a lien upon any line constructed 
as aforesaid, and its appurtenances, for all taxes which may accrue 
thereon to the Territory by virtue of the provisions of the foregoin 
section; and in case the tax,or any part thereof, shall remain unpai 
at the time hereinbefore provided for its payment, then the Territorial 
Treasurer shall have power, and it is hereby made his duty, to advertise 
- such line for sale for the amount of such tax remaining unpaid, in 
some newspaper published in the Territory, by giving three weeks’ 
previous notice, and io sell the same accordingly for the amount of 
tax, and interest and charges of sale; provided, the same shall not be 
paid before the time of sale; and the surplus money, if any, shall be 
paid to the owner or owners of such line. 


Src. 5. Any person or persons who shall knowingly or willfully 
injure, molest or destroy any of said lines, or appurtenances belonging 
thereto, and any person who shall counsel or advise the injury, molest- 
ation or destruction of any of said lines, or appurtenances thereto 
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belonging, shall be deemed guilty of a misdemeanor, and be punished 
by fine not exceeding one thousand dollars, or imprisonment not 
exceeding one year, or both, at the discretion of the court having 
cognizance thereof. 


Src. 6. If any operator, or other person connected with such tele- 
graph line, shall disclose the contents of any private message or 
communication transmitted or to be transmitted over such line of- 
electric telegraph, unless the same shall be dangerous to the public, 
or of a criminal character, the person so offending shall be guilty of a 
misdemeanor, and upon conviction shall pay a fine of not less than 
fifty nor more than five hundred dollars, or be imprisoned not less 
than ten days nor more than six months; he shall also be liable to 
any party interested in such private message or communication for all 
damages he may sustain by reason of the disclosing of such contents 
which may be recovered before any court of competent jurisdiction. < 


N 
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| CHAPTER LIV. 
Of the Liability for causing Death by Wrongful Act, Neglect or 
| Default. 


SECTION 1. Whenever the death of a person shall be caused b 
wrongful act, neglect or default, and the act, neglect or default is suc 
as would (if death had not ensued) have entitled the party injured to 
maintain an action and recover damages, in respect thereof, then, and 
in every such case, the person who, or the corporation which, would 
have been liable, if death had not ensued, shall be liable to an action 
for damages, notwithstanding the death of the person injured, and 
although the death shall have been caused under such circumstances 
as amount in law to felony. 


Src. 2. Every such action shall be brought by and in the names of 
the personal representatives of such deceased person, and the amount 
recovered in every such action shall be for the exclusive benefit of the 
widow and next of kin of such deceased person, and shall be distributed 
to such widow and next of kin, in the proportions provided by law in rela- 
tion to the distribution of personal property left by persons dying intes- 
tate; and in every such action the jury may give such damages as they 
shall deem fair and just, with reference to the pecuniary injury resulting 
from such death, to the wife and next of kin of such deceased person ; 
provided, that no moneys so recovered shall be applied in discharge of 
_ any debts or liabilities of thé person so killed, nor pass into the hands 

of his executors or administrators as assets of his estate. 


| 
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CHAPTER LV. 


Of Acequias, or Irrigating Canals. 


SECTION 1. All rivers, creeks and streams of running water in the 
Territory of Arizona are hereby declared public, and applicable to the 
purposes of irrigation and mining, as hereinafter provided, 


Src. 2. All rights in acequias, or irrigating canals, heretofore estab- 
lished shall not be disturbed, nor shall the course of such acequias be 
changed without the consent of the proprietors of such established 
rights. _ 


Src. 3. All the inhabitants of this Territory, who own or possess 
arable and irrigable lands, shall have the right to construct public or 
private acequias, and obtain the necessary water for the same from any 
convenient river, creek or stream of running water. 


Src. 4. Whenever such public or private acequias shall necessaril 
run through the lands of any private individuals not benefited by sai 
acequias, the damages resulting to such private individuals, on the 
application of the party interested, shall be assessed by the probate 


judge of the proper county in a summary manner. 


Src. 5. No inhabitant of this Territory shall have the right to 
erect any dam, or build a mill, or place any machinery, or open any | 
sluice, or make any dyke, except such as are used for mining purposes - 
or the reduction of metals, as provided for in sections six and seven of 
this chapter, that may impede or obstruct the irrigation of any lands 
or fields, as the right to irrigate the fields and arable lands shall be 
preferable to all others; and the justices of the peace of the respective 
_ precincts shall hear and determine the question relative to all such 
obstructions in a summary manner, and cause the removal of the same 
by order directed to the constable of the precinct or sheriff of the 
county, who shall proceed to execute the same without delay. 


Sec. 6. Where reduction works or other mining apparatus shall be . 
placed upon lands previously held for agricultural purposes, the person 
or persons so holding such lands shall be entitled to remuneration 
from the person or persons erecting or owning said reduction works or 
mining apparatus. “The amount of remuneration shall be adjudged 
by three or five disinterested persons or by the probate judge, as the 
parties interested shall agree, and in case such agreement cannot be 
made, then the party injured may bring suit for damages. Lo 


Src. 7. When any ditch or acequia shall be taken out for agricultural 
purposes, the person or persons so taking out such ditch or acequia 
`- shall have the exclusive right to the water, or so much thereof as shall 
be necessary for said purposes, and if at any time the. water so required 
shall be taken for mining operations, the person or persons owning 
said water shall be entitled to damages, to be assessed in the manner 
provided in section six of this chapter. 


| 
| 
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Suc. 8. Al by-paths or foot-paths across any cultivated fields are 
prohibited, under penalty of a fine not to exceed ten dollars, for the 
benefit of the public acequia, to be assessed in a summary manner by 
_ the justice of the peace of the precinct; and if the person so offendin 
shall not have wherewith to pay the fine, he shall be adjudged an 
sentenced to work ten days on the public acequia. 


Sec. 9. All owners and proprietors of arable and irrigable land bor- 
dering on, or irrigable by, any public acequia, shall labor on such public 
acequia, whether: such owners or proprietors cultivate the land or not. 


Sxc. 10. All persons interested in a public acequia, whether owners 
or lessees of land, shall labor thereon in proportion to the amount of 
land owned or held by them, and which may be irrigated or subject to 
irrigation. | 

SEC. 11. It being impracticable to properly inclose the fields in this 
- Territory, all animals shall be kept under a shepherd, so that no injury 
may result: to the fields; and if any damage should result, it shall be 
paid by the owners of the animals causing the same, to be assessed by 
the justice of the peace of the precinct in a summary manner, and paid 
to the person or persons whose fields may have been damaged. 


Szo. 12.;/In case a community or people desire to construct an 
acequia in ‘any part of this Territory, and the persons desiring to con- 
` struct the same are the owners or proprietors of the land upon which 
they design constructing the said acequia, no one shall be bound to 
pay damages for such land, as all persons interested in the’ construc- 
tion of said acequia are to be benefited thereby. 


Src. 13.: Immediately after the publication of this chapter, it shall 
be the duty of the several justices of the peace in this Territory to call 
` together, in their respective precincts, all the owners and proprietors 
of land; irrigated by any public acequia, for the purpose of electing one 
or more overseers for said acequia for the corresponding year. 


Src. 14. The manner of conducting such elections, and the number 
of overseers, shall be regulated by the justices of the peace of their 
respective | precincts; and the only persons entitled to vote at said 
elections shall be the owners and proprietors of lands irrigated by said 
acequias. | 

Szoc. 15.. The pay and perquisites of said overseer shall be determined 
by a majority of the owners and proprietors of the lands irrigated by 


said acequias, and paid by them. 


Sec. 16. It shall be the duty of the overseers to superintend the 
opening, excavations and repairs of said acequias} to apportion the 
number of laborers furnished by the owners and proprietors; to regu- 
late them according to the quantity of land to be irrigated by each one 
from said acequia; to distribute and apportion the water in proportion 
to the quantity to which each one is entitled, according to the land 
cultivated by him; and, in making such apportionment, he shall take 
into consideration the nature of the seed sown. or planted, the crops 
and plants cultivated; and to conduct and carry on such distribution 
with justice and impartiality. 

Src. 17. During years when a scarcity of water shall exist, owners of 
‘fields shal] have precedence of the water for irrigation, according to 
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the dates of their respective titles or their occupation of the lands, 
either by themselves or their grantors.. The oldest titles shall have 
precedence always. 


Src. 18. It shall be the duty of each of the owners and proprietors 
to furnish the number of laborers required by the overseer, at the time 
and place he may designate, for the purposes mentioned ‘in the fore- 
going section, and for the time he may deem necessary. 


Sec. 19. If any overseer of any public acequia, after having under- 
taken to serve as such, shall willfully neglect or refuse to fulfill the 
duties required of him by this chapter, or conduct himself with impro- 
priety or injustice in his office as overseer; or take any bribe in money, 
property or otherwise, as an inducement to act improperly; or neglect 
the duties of his office, he shall be fined for each of said offenses in a 
sum not exceeding one hundred dollars nor less than fifty dollars, to 
be recovered before any justice of the peace of the county — one-half 
of which shall be paid to the county and the other half to the person 
bringing suit for the same — the said suit to be brought’in the name 
of the erritor of Arizona; and said overseer, on being convicted a 
second time, shall be removed from his office by the justice of the 
peace of the precinct, and shall take such pay and perquisites as may 
be due him for services rendered. ; 


Sec. 20. Upon such removal, the justice of the peace shall order a 
new election to fill the vacancy thereby occasioned, which shall be con- 
ducted in the manner prescribed in the thirteenth and fourteenth sec- 
tions of this chapter. 


Sec. 21. If any owner or proprietor of land irrigated by such acequia 
shall neglect or refuse to furnish the number of laborers required by 
the overseer, as required in the eighteenth section of this chapter, after 
having been duly notified by the overseer, he shall be fined for each 
offense in a sum not exceeding ten dollars, for the benefit of said 
acequia, which shall be B RE by the overseer before any justice of - 
the peace in the county; and, in such cases, the overseer shall be a 
competent witness to prove the offense or any fact that may serve to 
constitute the same. 


Sec. 22. If any person shall in any manner interfere with, impede or 
obstruct any of said acequias, or use the water from it without the 
consent of the overseer, except as provided in section seven of this 
chapter, during the time of cultivation, he shall pay for each offense a 
sum not exceeding ten dollars, which shall be recoverable in the man- 
ner prescribed in the foregoing section for the benefit of said acequia; 
and he shall further pay all damages that may have occurred to the 
injured parties; and, if such person has not wherewith to pay said fine 
and damages, he shall be sentenced to fifteen days’ labor on said public 
acequia. p 

Sec. 23. All fines and forfeitures, recovered for the use and benefit 
of any public acequia, shall be applied by the overseers to the improve- 
ments, excavations and repairs which may be necessary on said acequia, 
and for the construction of bridges where they may be crossed by any 
_ public street or road. ` 


Sec. 24. In all cases of conviction under this chapter, an appeal 
shall be allowed to the Probate Court, which appeal shall be taken and 


~~ 
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conducted as all other appeals from the decisions of the justices of the 
peace. 

SEC. 25. The regulations of acequias, which have been worked 
according to the laws and customs of Sonora and the usages of the 
people of Arizona, shall remain as they were made and used up to this 
day, and the provisions of this chapter shall be enforced and observed 
from the day of its publication. 


SEC. 26.' All plants and trees of any description growing on the 
banks of any acequia shall belong to the owners of the land through 
which said acequia may run. 

Sec. 27. Any person owning lands which may include a spring or 
stream of running water, or owning lands upon a river where there is 
not population sufficient to form a public acequia, may construct a 
private acequia for his own uses, subject to his own regulations, pro- 
vided it does not interfere with the rights of others. 


Sec. 28. All laws conflicting with the provisions of this chapter are 
hereby repealed. 


e 
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| | CHAPTER LVL 


L 


Of the Support of Poor Persons and Orphan Children of Indians, 


SECTION 1. The father, mother, children, and brothers and sisters, 
being of sufficient ability, of any poor person who is blind, old, lame, 
impotent or decrepit, so as to be unable to-maintain himself, shall; at 
their own charge, relieve and maintain such poor person, in such man- 
ner as shall be approved by the directors of the poor of the precinct 
where such poor person may be. 


Sec. 2. Upon the failure of any relative to relieve and maintain any 
such poor person, it shall be the duty of a justice of the peace of the 
precinct where such poor person may be to apply to the Probate Court | 
for the county where such relative may dwell for an order to compel 
such relief; of which application at least fourteen days’ notice in writ- 
‘ing shall be given, by serving the same personally, or by leaving the 
same at the dwelling place of the person to whom it may be directed, 
in case of his absence therefrom, with some person of sufiici 


cient age... 
Sec. 3. The court to which such application may be made shall 
proceed in a summary way to hear the proofs and allegations of the 
‘parties, and shall order such of the relatives aforesaid of such poor 
person, as appear to be of sufficient ability, to relieve and maintain 
such poor person, and shall therein specify the sum which will be suffi- 
cient for the support of such poor person, to be paid weekly. š 


Sec. 4. The said court shall also in such orders direct the relative or 
relatives who shall.perform that duty, in the following order: the 
father shall be first required to maintain such poor person, if of suff- 
cient ability; if there be no father, or he be not of sufficient ability, 
then the children of such poor person; if there be no such children, 
or they be not of sufficient ability, then the mother, if she be able to 
do so; and, if the mother be not able, then to the brothers and sisters. 


Src. 5. If it shall appear that any such relative is unable wholly to 
maintain such poor person, but is able to contribute toward his sup- - 
port, the court may, in its discretion, direct two or more relatives of 
different degrees to maintain such poor person, and shall prescribe the 
proportion which each shall contribute for that purpose; and if it 
shall appear that the relatives liable as aforesaid are not of sufficient 
ability wholly to maintain such poor person, but are able to contrib- 
ute something therefor, the court shall direct the sum, in il Sida 
to their ability, which such relations shall severally pay weekly -for 
that purpose. ; 


Src. 6. Such order may specify the time during-which the relatives 
aforesaid shall maintain such poor person, or during which any of the 
said sums so directed by the court shall be paid, or it may be indefi- 
nite, or until the further order of the court; and the said court may 
from time to time vary such order, whenever circumstances shall 
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require it, on the application either of any relative affected thereby, or 
of any justice of the peace of the precinct, upon fourteen days’ notice 
being given in the manner aforesaid. : 

SEC. 7. The costs and expenses of any application under the pro- 
visions of this chapter shall be ascertained by the court, and paid by 
the relatives against whom any order may be made, and the payment 
thereof, and obedience to the order of maintenance, and to any order 
of such court for the payment of money as aforesaid, may be enforced 
by process of attachment from such court. 


Sec. 8. If any relative who shall have been required by such order 
to relieve or maintain any poor person, shall neglect to do so in such 
manner as shall be approved by the Probate Court or a justice of the 
peace of the precinct where such poor person may be, and shall neg- 
lect to pay weekly the sum prescribed by the court for the support of 
such poor person to a justice of the peace of the precinct, the said 
justice may maintain an action against such relatives, as for moneys 
_ paid, laid ont and expended, and shall recover therein the sum so pre- 
scribed by the said court, for every week the said order shall have been 
disobeyed, up to the time of such recovery, with costs of suit, for the 


use of the poor. 


Sec. 9. The judge of probate may provide for the support of pau- 
pers at the expense of the county, that may be idiots or lunatics, in 
such place, and in such manner, as shall best promote the interests of 
the county, and conduce to the comfort and recovery of such paupers. 


Of the Support of Poor Persons by Counties. 


Src. 10. Ever poor person who is blind, old, lame, sick or decrepit, 
or in any other way disabled or enfeebled, so as to be unable to main- 
tain himself, and who shall not be relieved or maintained by his rela- 
tives as provided in the preceding sections of this chapter, shall be 
maintained! by the county in which he may be, according to the fol- 
lowing provisions: 

Src. 11. Any justice of the peace, on application, shall inquire into 
the circumstances of such poor person as is mentioned in the preced- 
ing section, and, if satisfied that such person needs assistance, may 
draw his order on the county treasurer, payable out of the poor fund 
for such amount as he may deem necessary, not exceeding the sum of 
twenty dollars per month for any one person, and the orders so drawn 
shall be paid by the treasurer out of such poor fund. 


Sec. 12. Such justice may direct the application of such money for 
the*benefit of such poor person, whenever he shall deem it necessary 
. 0 to do. 


Src. 13. Any person who shall send, carry, transport, remove or 
bring, or who shall cause or procure to be sent, carried, transported, 
removed or brought, any poor or indigent person from any county into 
any other county, without legal authority, and there leave such poor 
person, or who shall entice such poor person so to remove, with intent 
to make any such county to which the removal shall be made charge- 
able with the support of such pauper, shall be deemed guilty of a mis- 
demeanor, and on conviction thereof shall be imprisoned in the county 


SupporT oF Poor PERSONS. . 507 


jail not, exceeding one year, or fined not exceeding two hundred dol- 
lars, or both, in the discretion of the court. 


Of the Support of Minor Indians. 


Suc. 14. Any person into whose care or custody shall come any cap- 
tive Indian child of a hostile tribe, or any minor Indian child of other 
than hostile tribes, shall, within twenty days thereafter, produce such 
child before the judge of probate or a justice of the peace for the 
county, and may apply to such judge or justice to have such Indian 
child bound to him until he shall arrive at the age of twenty-one 
years; and, if a female, at the age of eighteen years. 


Src. 15. Such judge or justice shall inquire summarily into such 
application, and if satisfied that said minor Indian is under the age of 
eighteen years, and that the person so applying is suitable to have 
such minor, may, by indenture, bind such child to service to such per- 
son until he or she shall arrive at the age of twenty-one years and 
eighteen years, respectively, the said judge or justice determining the 
time, upon the express conditions that such minor child shall ‘be 
humanely treated, and properly clothed and fed during the continu- 
ance of such indenture, and that the care, custody and services of such 
child shall not be transferred or changed to any other person without 
the consent in writing of the judge of probate first obtained for that 
. purpose; any violation of such conditions shall be deemed a forfeiture 
of such indenture. a 


Src. 16. Any person having a minor Indian in his care, as described 
in the two preceding sections, who shall neglect to clothe and suitably 
feed such minor Indian, or shall inhumanly treat him or her, on con- ° 
viction thereof shall be subject to a fine not less than ten dollars, at 
the discretion of a court or jury; and the justice of the peace or the 
judge of probate, in his discretion, may place the minor Indian in the 
care of some other person, giving him the same rights and liabilities 
that the former master of said minor was entitled and subject to. 


Src. 17. All expenses incurred under the provisions of this chapter 
shall be audited and paid by the board of county commissioners. 
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CHAPTER LVII. 


Of Fees of Officers. 


SECTION 1. The officers and persons named in this chapter shall. be 
entitled to the fees therein provided for each respectively — that is to 
say : i 


Fees of Attorney-General. 


The Attorney-General, in addition to the salary and compensa- 
tion fixed by law, shall be entitled to the following fees: On every trial 
for murder when the defendant is convicted, fifty dollars: when not 
` convicted, twenty-five dollars. For every conviction under any statute 
against gaming or gambling, twenty dollars. The foregoing fees to be 
audited and paid by the board of county commissioners of the proper 
county. In all other criminal prosecutions where by law costs are 
taxed against the defendant, he shall have taxed therein an attorney 
fee of twenty dollars, and in all civil actions prosecuted by him as 
Attorney-General, and upon which a judgment or decree is obtained, 
an attorney fee of twenty-five dollars; to be taxed as costs against the 
. defendant, or such amount in the last case as may be fixed by law for 
‘attorneys’ fees in civil cases. Upon all moneys which, as Attorney- 

General, he shall collect and pay over according to law, five per cent 
to be retained by him at the time of paying over such moneys. 


Fees of the Clerk of Supreme Court. 


Sec. 2. For filing papers sent at at any one time from an inferior 
court, three dollars; for issuing any process of court, two dollars; for 
entering any motion, rule or order, one dollar; for entering judgment, 
three dollars; for certified copy of any record, opinion of court, or any 
paper or proceeding, for each folio, twenty cents; for entering each 
cause on the calendar, and making copy for the bar, two dollars; for 
every remittance or mandate, for each folio, twenty cents; for search- 
ing records or files in his office (but no charge to be made to suitors or 
. attorneys) in each case, one dollar; for filing each paper, fifty cents; 
for certificates of admission as attorney or counselor, three dollars; 
for administering oath or affirmation, fifty cents; for taking acknowl- 
edgment of deed, one name, one dollar; each additional namé, fifty 
cents. 


Fees of Clerk of District Court. 


Sec. 3. For each execution, attachment, writ of possession, or other 
original writ, one dollar; for docketing each execution, fifty cents; for 
entering appearance, discontinuance, nonsuit, default, motion, rule or 
order, one dollar ; for every certificate under seal, or for issuing or fil- 
ing, one dollar; for every notice or certificate required to be put upon 
any complaint or upon any process, one dollar; for each calling and 
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swearing a jury, fifty cents; for entering each cause in a calendar, and 
making a copy for the court or bar, one dollar; for entering every 
cause one dollar; for receiving and entering a verdict, one dollar; for 
filing each paper, twenty-five cents; for entering every final judgment, 
for each folio, one dollar; for entering satisfaction of judgment, one 
dollar; for copy of record or paper, for each folio, twenty cents; 
searching records (not charging parties to suit), fifty cents; for 
administering oath and certifying same, fifty cents; for taking testi- 
mony of witness in court when required by law, or at the request of 
any party, for each folio, twenty cents. 


` 


Fees of Clerks of Probate Courts. 


Sec. 4. For drawing letters testamentary or of administration, or a 
certificate of the appointment of appraisers, two dollars; for each 
notice given by posting or publication, two dollars; for taking testi- 
mony and recording proceedings in all cases in regard to mines, min- 
erals or mining interests, and not otherwise provided for, for each” 
folio, twenty cents; for all other services, the same fees as are allowed 
clerks of the District Courts for similar services. 


Fees of Probate Judge. 


Sec. 5. For every order or judgment, when not contested, one dol- 
lar, when contested, three dollars; for hearing and deciding on proof 
of will, when not contested, two dollars, when contested, five dollars; 
for taking proof of, and ordering, recording or rejecting any foreign 
will, five dollars; for taking proof of any will other than in the Eng- 
lish language, five dollars; for each cause entered in his court or filed 
- therein, requiring services on his part, one dollar; for hearing and 
determining any claim or dispute relative tò mines, minerals or mining 
interests, five dollars for the first day, and three dollars for each sub- 


r 


sequent day. z 


Fees of Notaries Public. é 


Src. 6. The drawing and copying of every protest for the non-pay- 
ment of a promissory note, or for the non-payment or non-acceptance of 
a bill of exchange, order, draft or check, two dollars; for drawing and 
serving every notice of the non-payment of a promissory note, or the 
non-payment or non-acceptance of a bill of exchange, order, draft or 
check, when personal service is made, two dollars; but when service is’ 
made by depositing such notice in the post-office, fifty cents; for 
recording every protest, one dollar; for drawing an affidavit or other 
paper from which provision is not herein made, for each folio of one 
hundred words, twenty cents; for copies of affidavits or other papers, 
for every folio of. one hundred words, twenty cents; for taking an | 
acknowledgment of a deed or other instrument, one dollar for the 
first and fifty cents for each subsequent signature; for administering 
an oath or affirmation, fifty cents. 


» 


Fees of the County Recorder. 


Sxc. 7. For recording any instrument, paper or notice, and for copies 
of any records, papers or notices, when required, for every folio, twenty 
cents; for noting any instrument recorded, the time when and the 


510 FERS OF OFFICERS. 


place where recorded, thirty cents; for filing every notice or other 
paper, when required, and entering thereon a minute of the time 
filed, thirty cents; for making in the index the several entries of the 
instruments, papers and notices required by law to be indexed, for 
every such instrument, paper and notice, fifty cents; for every certifi- 
cate attached to copies of records and papers in his office, when such 
copies are required, one dollar; for every entry of a discharge of a 
mortgage’ on the margin of the record, one dollar; for searching 
records and files in his office for each year for which the search is 
made, fifty cents; for recording any instrument, paper or notice in 
the Spanish language, and for copies of such instruments, papers and 
notices, for every folio, fifty cents; for taking the acknowledgment or 
proof of any instrument, paper or notice, which may be by law 
recorded, one dollar for the first signature, and fifty cents for every 
other; for recording the plat of any town or city, such price as may 
be agreed upon between the parties, not exceeding twenty dollars. 


N 


Fees of Commissioners to take Testimony. 


Src. 8. For taking depositions, for each folio, twenty cents; for 
administering an oath or affirmation, fifty cents; for certificate to the 
deposition, one dollar. 


5, The Fees of Sheriffs. 


Sec. 9. For serving a summons or any other process by which an 
action or proceeding is commenced, on each defendant, two dollars; 
for traveling, in making such service, per mile, thirty cents, to be com- 
puted in all cases from the court-house of the county; for taking a 
bond or undertaking in any case in which he is authorized to take the 
same, two dollars; for a. certified copy thereof, when requested, one 
dollar; for a copy of any writ, process or other paper, when demanded 
or required by law, for each folio, twenty cents; for serving a notice 
in an action or proceeding, one dollar; for serving a subpoena, for 
each witness summoned, one dollar; and thirty cents for each mile 
actually traveled, in going only, but when two or more witnesses live 
in the same direction, traveling fees shall be charged only for the most 
distant; for serving an attachment on property, or levying an execu- 
tion, or executing an order for arrest, or for the detention or delivery 
of personal property, five dollars; advertising property for sale on 
execution, or under any judgment or order of sale, two dollars; for 
making the money upon the execution, for the first five thousand dol- 
lars, five per cent; for all above five thousand dollars, three per cent. 
The fees herein allowed for the levy of an execution, and for advertis- 
ing, and for making or collecting the money on an execution, shall be 
collected from the defendants, by virtue of such execution, in the same 
manner as the sum therein directed to be made; for drawing and 
executing a deed, pursuant to a sale of real estate, four dollars, to be 
paid by he grantee, who shall also pay two dollars for the acknowledg- 
ment of the deed; serving a writ of possession or restitution, putting 
any person entitled into possession of premises and removing the 
occupants, five dollars; and the same compensation for mileage as 
herein allawed for other writs; summoning a jury in any case, five 
dollars; attending on same, two dollars; bringing up a prisoner on 
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habeas corpus to testify or answer in any court, or for examination as 
to the cause of his arrest and detention, three dollars; and for travel- - 
ing each mile from the jail, thirty cents; attending before any officer. 
with a prisoner, for the purpose of having him surrendered in exonera- 
tion of his bail, or attending to receive a prisoner so surrendered, who 
was not committed at the time, and receiving such prisoner into cus- 
tody, in either case, three dollars; for serving attachment upon an 
ship, boat or vessel, in proceedings to enforce any lien thereon create 
by law, five dollars, with such further compensation for his trouble 
and expense in taking possession of and preserving the same as the 
officer issuing the warrant shall certify to be reasonable; for selling 
any ship, boat or vessel, or.tackle, apparel and furniture thereof, so 
attached, and for advertising such sale, the same fees as for sales on 
execution ; for any services which may be rendered by a constable, the 
same fees which are allowed by law for such services to a constable; 
for attending, in person or by deputy, the Supreme Court, for each 
day, five dollars; to be allowed by the board of auditors, on the cer- 
tificate of the clerk, and paid out of the Territorial treasury. 


Fees of Coroners. 


Sxc. 10. For all services rendered by them when acting as sheriffs, 
the same fees which are allowed to sheriffs for similar services. 


Fees to Constables. 


Sec. 11. For serving a citation, summons or other process by which 
a suit shall be commenced, one dollar; on all sums made on execu- 
tion, to be charged against the defendant in the execution, five per 
cent. For all other services, the same fees as are allowed to sheriffs 
for similar services. 


Fees to Justices of the Peace. 


Src. 12. For filing every paper required to be filed, twenty-five cents; 
for issuing a citation, summons or other process by which a suit shall 
be commenced, fifty cents; for entering a case upon his docket, fifty - 
cents; for a subpcena, to each witness, twenty-five cents; administer- 
ing oath to witness, twenty-five cents; for taking and certifying an 
oath, fifty cents; for issuing a writ of attachment, one dollar; enter- 
ing any order or judgment in a case, for each folio, fifty cents; “for 
taking and approving any bond directed by law to be taken or approved 
by him, one dollar; swearing a jury, fifty cents; taking depositions, 
per folio, twenty cents; for certified copy of judgment or of any order 
or paper on file in his office, forty cents; entering satisfaction of a 
judgment, fifty cents; entering amicable suit without process, one dol- 
lar; transcript of judgment, fifty cents; issuing commission to take 
testimony, one dollar; issuing a supersedeas to an execution, fifty 
cents; making up transcript and returning papers on appeal, two dol- 
lars; issuing a search warrant, one dollar; issuing an execution, fifty 
cents; for celebrating a marriage and returning a certificate thereof to 
the recorder, three dollars. 


\ 


Fees of Witnesses. 


Sec. 13. Attending to any suit or proceeding, for each day, two dol- 
lars; for traveling at the rate of thirty cents per mile in coming to the 
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place of attendance, to be estimated from the residence of witness; but 
this section shall not be construed as allowing any fees to witnesses in 
criminal actions. No person shall be obliged to attend as a witness in 
a civil action, tried without the county in which he resides, nor within 
the county, unless his fees for attendance have been tendered to him, 
or he shall not have demanded the same. 
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| Fees of Jurors. 


SEC. 14, For the trial of each cause, one dollar; which shall be 
paid by the party in whose favor the verdict is rendered before the 
same shall be entered. No fees shall be allowed to jurors in criminal 
actions. | 


SEC. 15. If, in any trial before any court, the jury be from any cause 
discharged without finding verdict, the fees of the jurors shall be paid 
by the plaintiff; but may be recovered back as costs if he afterward 
obtain judgment; until they are paid, no further proceedings shall be 
allowed in the action. 


| Miscellaneous Provisions. 


SEC. 16. Every officer whose fees are herein ascertained shall pub- 
` lish and get up in his office a fair table of his fees, according to this 
chapter, within six months after the passage thereof, in some con- 
spicuous place for the inspection of all persons who have business in 
his office, upon pain of forfeiting for each day a sum not exceeding 
twenty dollars, which may be recovered by any person by action before 
any justice of the peace of the same county. 


Src. 17. The fees allowed by this chapter shall be payable at the 
time the service is rendered; and any officer, where it is not otherwise 
expressly provided by law, may refuse to perform any service in any 
suit or proceeding in which there are any fees due (criminal proceed- 
ings excepted) from the persons applying until such fees are paid. 


SEC. 18. When by law any publication is required to be made by 
any officer of any writ, process, notice, order or other paper, the costs 
- of such publication shall be first tendered by the party for whom such 
process or order was granted, before the officer shall be compelled to 
make publication thereof. 


SEC. 19. If any clerk, sheriff, justice of the peace, or constable, shall 
not have received any fees which may be due him for services rendered 
- in any suit or proceeding, he may have execution thereof in his own 
name against the party from whom they are due, to be issued from the 
court in which the action is pending. 


SEC. 20. The Secretary of the Territory, Treasurer, and Attorney- 
General, shall be authorized to require searches in the respective 
offices of each other, and in the offices of the clerk of the Supreme 
Court, of the several District Courts, of the board of county commis- 
sioners, or county recorders, for any papers, records or documents 
necessary to the discharge of the duties of their respective offices, and 
to require copies thereof, and extracts therefrom, without the payment 
of any fee'or charge whatever. 

Src. 21. The term “folio,” when used as a measure for computing 
fees or compensation, shall be construed to mean one hundred words, 


FEES OF OFFICERS. 513 


counting every figure necessarily used as a word; and any portion of 
a folio, when in the whole draft or paper there shall not be a complete 
folio, and when there shall be any excess over the last folio, shall be 
computed as a folio. i 


Sec. 22. No attorney or counselor at law in any cause shall be — 


allowed any fee for attending as a witness in such cause. 


SEC. 23. Every officer upon receiving any fees for any official duty 
or service shall, if required by the person paying the same, make out 
in writing and deliver to such person particular account of such fees, 
specifying for what they respectively accrued —and shall receipt the 
same; and if he refuse or neglect to do so, he shall be liable to the 
party paying the same for three times the amount paid. 


SEC. 24. No fee shall be charged by any officer for administering 
the oath of office. - 


Src. 25. When a fee is allowed to one officer, the same fee shall be 
allowed to the other officers for the performance of the same services, 
when such officers are by law authorized to perform such services, and 
the compensation is not specially fixed. 


Sec. 26. The Attorney-General, or any public prosecutor, is author- 
ized to cause subpoenas to be issued’ and compel the attendance of 
witnesses on behalf of the Territory, without paying or tendering fees 
in advance; and any witness failing or neglecting to attend, after 
being served with a subpoena, may be proceeded against, and shall be 
liable in the same manner as provided by law in other ‘cases, when fees 
have been tendered or paid. 


Sec. 27. The clerk of any court at which any witness shall have 
attended on behalf of the Territory in a civil action, shall give to such 
witness a certificate of travel and attendance, which shall entitle him 
to receive the same from the county treasurer. 


Sec. 28. The provisions of the two preceding sections of this 
chapter shall extend to all actions and proceedings brought in the 
name of the Attorney-General, or any person or persons for the benefit 
of the Territory. 


Sec. 29. For all services required by law to be performed by any 
clerk, sheriff or coroner, for which no compensation is provided by this 
chapter or other law, such fees shall be allowed as shall from time to 


“ 


time be established by the Supreme or District Court'by general rules, - 


‘corresponding as nearly as may be to the rates herein specified. 


AMENDMENTS. 


AN Act amendatory to chapter fifty-seven of the Code, entitled “Of 
Fees of Officers.” 


SEcTION 1. That the fees of the probate clerks, sheriffs and con- 
stables, established and regulated in chapter fifty-seven of the code, 
entitled “Of Fees of Officers,” take effect and be in force from and 
- after the passage of this act. . i 

APPROVED A 9, 1864. 
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AN Acr fixing the fees of all Public Officers in Currency and provid- 
_ Ing for the Punishment of Violation thereof. 


SECTION 1. That all fees of town, district, county and Territorial 
officers, of the Territory of Arizona, shall be collected and paid in cur- 
rency, treasury or legal tender notes, of the United States. 


SEC. 2. That any officer aforesaid, demanding or exacting his fees in 
coin or gold, or silver, shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be punished by imprisonment in the 
county jail not exceeding thirty days, or by fine not exceeding five hun- 
dred dollars, or by both such fine and imprisonment, in the discretion 
of the court. And, upon such conviction, his office shall be declared 
to be vacant, and it shall be the duty of the Governor of said Terri- 
tory, thereupon, to fill such vacancy by appointment. 


Src. 3. This act shall take effect and be in force from and after its 
passage. 
APPROVED December 23, 1865. 


{ 
i 


b 


AN ACT supplementary to section nine, chapter fifty-seven, Howell 
dar Code, “Of Fees of Officers.” 5 


SECTION, 1. The sheriffs of each of the several counties in this Ter- 
ritory shall, in addition to the fees allowed by section nine of chapter 
fifty-seven of -the Howell Code, entitled “ Of Fees of Officers,” receive 
the sum of twenty cents a head for taking the census or enumeration 
required by law to be taken. 

Src. 2. This act to take effect and be in force from and after its 
passage. | l 

APPROVED November 2, 1866. 


N 


{ 


Aw Act regulating the fees of jurors. 


SECTION 1. That jurors shall receive for their services in civil cases, 
to be paid by the party in whose favor verdict may be rendered, and 
before the same shall be entered, but said juror’s fees may be recovered 
as costs from the party losing the case, in justices’ courts, two dollars 
per day, or'per case where the case continues for no more than one day ; 
in County Courts or District Courts, three dollars per day, or per case ; 
provided, that in the District and County Courts the clerks shall keep 
an accurate account of all money received for trials by each juror dur- .- 
ing the term, and, if the amount so received by such juror shall not 
amount to'three dollars per day, the clerk shall deliver to such juror a 
certificate of the time for which the juror is still entitled to receive 
pay, which, shall be paid out of the county treasury as other county 
dues. If in any trial in civil cases, before any court, the juror be for 
any case discharged without finding a verdict, the fees of the juror or 
jury shall be paid by the plaintiff, but may be recovered as other costs 
in the case, if judgment be afterward rendered in favor of the plaintiff. 
Until said costs shall be paid no further proceedings shall be had or 
allowed in the action. 


j 
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Szc. 2. No person shall be allowed fees for sitting or serving upon a 
coroner's jury. | 

Src. 3. All acts and parts of acts in conflict with this act are hereby | 
repealed. 


Szc. 4. This act shall take effect and be in force from and after its 
passage. 


APPROVED December 11, 1868. 


AN AcT amendatory of chapter fifty-seven, Howell Code, “Of the 
Fees of Officers.” 


SECTION 1. That section nine of chapter fifty-seven, Howell Code, 
be so amended as to read: For serving a summons or other process by 
which an action or proceeding is commenced on each defendant, two | 
dollars; for traveling in making such service per mile, thirty cents for 
every mile actually traveled, to be Computed in all cases from the 
court-house of the county, and in all criminal cases twenty cents per 
mile for each mile actually traveled, to be computed as in this section - 
provided. 


Src. 2. All other fees as provided by section nine shall be the same- 
as provided by said section. 


Sec. 3. All acts and parts of acts in conflict with this act are hereby 
repealed. 


Suc. 4. That this act shall take effect and be in force from and after 
its passage. 


APPROVED December 15, 1868. 
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CHAPTER LVIII. 
Of Offices and Officers. 


| 


SECTION 1. There shall be one Territorial Treasurer, one Attorney- 
General for the Territory, and one Superintendent of Public Instruc- 
tion, whosè several duties shall be prescribed by law, and their com- 
pensation fixed by the legislature. 


Src. 2. The Territorial Treasurer and Attorney-General shall be 
nominated by the Governor and appointed by and with the advice and 
consent of the Legislative Council, and shall each hold his office for 
the term of two years. 


Src. 3. That, at any time after the first day of January, one thou- 
sand eight hundred and sixty-six, the Governor of this Territory shall 
be and he hereby is authorized to appoint, if he believes the public 
interest requires it, a Superintendent of Public Instruction, whose 
duties and compensation shall be prescribed by law. 


SEC. 4. In each county there shall be elected, at the general election 
next to be holden, and at each general election every two years there- 
after, one county treasurer, one sheriff, one county recorder and one 
coroner, who shall severally hold their offices for the term of two years, 
and shall give such security, discharge such duties and receive such 
compensation.as shall be fixed by law. 


Src. 5. There shall be appointed for each county by the Governor, 
_ by and with the advice and consent of the Legislative Council, one 

judge of probate, who shall hold his office for four years, and receive 
such annual salary or fee as the legislature shall fix by law. His juris- 
diction'and duties shall be prescribed by law. 


Sec. 6. The term of all officers shall expire on the last day of Novem- 
ber in the year in which such office terminates, and all officers elected 
or appointed for a full term shall commence their duties on the first 
day of December next after the terms of their predecessors shall have 
expired; and all officers elected or appointed to fill any vacancy shall 
hold such office only until the expiration of the regular term which 
the person whose vacancy is so filled would have held the same. 


Src. 7. All officers elected or appointed (except members of the legis- 
lature) for a full term shall take and file the oath of office, and give 
the bonds required by law, before entering on the duties of their office, 
and may take such oath and give such bonds at any time within 
twenty days before the commencement of their term of office respect- 
ively ; all persons appointed to fill a vacancy shall take such oath and 
give such bonds within ten days after receiving notice of their 
appointment. 

Src. 8. Nothing in this chapter contained shall be construed to 
affect the provisions of section two of chapter sixty-one of this code, 


< 
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entitled. “Of Miscellaneous Provisions,” so far as regards officers 


already appointed or to be appointed under the provisions of said 
section two. 


AMENDMENTS. 


AN Act legalizing the Official Acts of certain County Officers. . 


SECTION 1. The official acts of all county officers elected at the gen- 
eral election, held in this Territory in the year 1865, who may have 
qualified and given bonds for and in amounts required by law, within 
twenty days after their said term of office commenced, are hereby 
declared to be as effectual, valid and legal as though such qualification 
and bonds had been given and filed as required by the general law of 
this Territory appertaining to such matters. 


Src. 2. This act shall take effect and be in force from and after its - 
passage. 
APPROVED December 30, 1865. 


AN Acr respecting the Reports or Returns of Officers. 


SECTION 1. That all officers of this Territory required by law to 
make out and send annual reports or returns to the Governor, Secre- 
tary, Treasurer or Auditor of the Territory, shall make out, sign and 
transmit the same to the proper officer thirty days next preceding the 
day of the convening of the legislature. 


Src. 2. All acts or parts of acts inconsistent with the provisions of 
this act are hereby repealed. ~ - 


Sec. 3. This act to take effect and be in force from and after its 
passage. 
APPROVED November 5, 1866. 
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CHAPTER LIX. 


| Of the Prohibition of Gambling. 


SECTION 1. There shall be assessed and collected, in the manner pre- 
scribed by law in the case of other licenses, a license tax of twenty-five 
dollars per month, to be collected monthly on each gaming table or 
apparatus of any kind whatever, such as faro, monte, pass faro, pass 
monte, rondeau, roulette, twenty-one, dice, red and black, or rouge et 
noir, lansqueneétte, or any other banking game of whatever name, 
which license shall be issued in the manner provided by law in the 
case of other licenses. 


Sec. 2. That if any proprietor, superintendent, clerk, agent or 


_, servant of any house or place where spirituous or malt liquors are sold 


shall permit any unlicensed games to be played either with cards, dice, 
or with any device or substitute for the same, he shall be deemed 
guilty of misdemeanor, and on conviction thereof shall be fined in any 
sum not less than fifty nor more than three hundred dollars, and be 
imprisoned in the county jail until the same is paid; provided, such 
imprisonment shall not exceed ninety days. 

Sec. 3. If any unlicensed person shall keep a gambling table or 
apparatus of any kind whatever, such as faro, monte, pass faro, pass 
monte, twenty-one, or any other banking game or device, or substitute 
for the same, by whatever name known, on conviction thereof he shall 
be fined in any sum not less than twenty-five nor more than one 
hundred and fifty dollars, with costs of prosecution. 


Sec. 4. That any person playing or betting at any such unlicensed 
table, or on any of the unlicensed games mentioned in the preceding 
section, upon conviction thereof shall be fined in any sum not less 
than ten nor more than fifty dollars, and under the provisions of the 
preceding section of this chapter it shall be sufficient proof that the 
accused did commit one or more of the acts therein mentioned, 
without being necessary to prove that money or any thing of value was 
lost or won'by any person. 


Src. 5. If any person shall play with any minor under the age of 
twenty-one, years at any of the games mentioned in the preceding 
sections of 'this.chapter, or permit such minor to play upon or with 
any ‘gaming implements he may have in his possession or under his 
control, he shall be deemed guilty of a misdemeanor, and, on convic- 
tion thereof, shall be fined in any sum not exceeding three hundred 
dollars, and imprisonment in the county jail not exceeding three 
months; and if any person, by any such gaming or device, shall win 
and receive from any such minor any money or any thing of value, the 
Attorney-General, on being informed thereof, shall immediately prose- 
cute such person in the name of the Territory for the amount of such 
money, or the value of such thing, with all costs of suit, and the exe- 
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cution. issued upon any such judgment shall authorize the i imprison- - 
ment of the defendant for the period of ninety gayka in the county jail 
in case such judgment be not paid. 


Sec. 6. If any public officer shall be neki under the provisions 
of the second or fourth sections of this chapter, in addition to the 
penalty by said sections imposed, the court shall declare his office 
vacant, and the same shall be immediately filled agreeably to the 
provisions of law. 2 


Src. 7. All moneys collected under the provisions of this chapter 
shall be immediately paid to the treasurer of the proper oe 


Aw Act declaring the time when dat fifty-nine of the Code; 
entitled “Of the Prohibition of Gambling,” shall take effect. Í 


SEcTION 1. That chapter fifty-nine of the Code, entitled “Of the- 
Prohibition of Gambling,” shall take effect and be in force from and 
after the passage of this act. 

APPROVED November 9, 1864. 
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` CHAPTER LX. 


| Cf Estray Animals. 


SECTION 1. Any citizen, resident householder, in any county in this 
Territory, on finding an estray horse, mare, mule, jack or jenny, or 
neat cattle, upon his farm or premises, or on the public lands, who 
shall desire to take up the same, shall, at any time within sixty days 
_ from the finding of the same, go to the justice of the peace residing 
nearest to the neighborhood in which the animals were found, and 
make oath that he has made diligent inquiry throughout his neighbor- 
hood to ascertain the ownership of such estrays, and that he has also 
put up, ten days previously, a written notice in one or more of the 
most public places in his county, setting forth all the information in 
' his possession concerning the said animals, and embracing a descrip- 
' tion of the marks and brands thereof, and he shall also, at the same 
time, make oath that the marks and brands of said animals have not 
_ been altered since they came into his possession, and that the owner or 
owners are unknown to him. 


Szc. 2. At the time the taker-up appears before the justice as afore- 
- gaid, the justice shall appoint two disinterested appraisers, who are 
resident householders of the county, to appraise and describe such 
animal or animals. 


Sec. 3. The appraisers so appointed shall, as soon as practicable, 
make out a detailed description of such animals, stating the marks, 
brands, color, supposed age and value of each animal, which state- 
ment shall: be signed by the appraisers and sworn to before the justice 
appointing them. 

Sec. 4. Jt shall be the duty of said justice immediately to record, in 
a book to be kept by him for that purpose, a statement of the taking 
up as aforesaid, with the description and appraisement, as sworn to by 
the appraisers. 


Src. 5. The justice shall, within twenty days, if the estrays have 
not been previously claimed and proven by the owner, make out and 
transmit a certified copy of the entry in his estray book, as aforesaid, 
to the county recorder, which shall immediately be by him recorded in 
a book to be kept for that purpose. Said record, and also the justice’s 
book, shall'at all proper times be open for inspection by any person, 
without charge or fee. 


Sec. 6. If the owner of any estray animal, posted as aforesaid, shall, 
within six months from the time the same was posted, appear and 
prove his right thereto before the justice of the peace, the justice shall 
make an order that he have restitution of the animals so proven, upon 
his paying the costs as hereinafter provided (in section 15). 


Sec. 7. If the owner of any lost or stray animal shall not appear 
and proye his property therein within six months after the same is 
! . 
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posted, he shall forfeit his right thereto, and the property in such 
animal shall be vested in the taker-up, upon his paying into the county — 
treasury the one-half of the appraised value thereof, as fixed by the 
appraisers as aforesaid. 


Sec. 8. No person taking up an animal under this chapter shall sell 
or dispose of the same in any manner, or remove the same from the 
county in which it was posted; until after the expiration of six months 
from the posting, and until the payment of the one-half appraised 
value into the county treasury, and any person so offending shall be 
deemed guilty of larceny, and punished accordingly. 


Src. 9. If, at the expiration of six months from the taking up of any 
estray under this chapter, the justice before whom the case was posted, 
or his successor in office, has good reason to believe that the taker-up 
has the property and has not paid into the county treasurer the one- 
half appraised value as herein required, it is made the special duty of 
said justice to issue a notice to the delinquent, requesting him to appear 
before the justice on a day specified, and show cause, if any he can, why 
judgment should not be entered against him in favor of the county for - 
the sum. Such notice may be delivered to the sheriff or any constable 
‘of the proper township or county, and by him served on the party. If 
no sufficient cause be shown, the justice shall enter judgment against 
the delinquent for the amount due the county, which judgment shall 
be a lien upon all the property, real and personal, belonging to the 
delinquent from the time the same is entered. 


Sec. 10. It shall be the duty of every justice of the peace before whom 
statements shall be made concerning estrays, as in section first of this 
chapter, immediately after the receipt of the statement to cause to be 
published in the newspaper printed in this Territory nearest to his 
office, three weekly insertions of said statement and description of 
marks and brands of such estray. 


SEC. 11. The owner of any estray animal which has been taken up: 
shall not be permitted to take, lead or drive the same from the premises 
or possession of the person legally. possessed thereof, until proven and 
the charges paid, and any person knowingly or willfully violating the 
provisions of this section shall be subject to all the penalties that he 
would be subject to under the statute law, provided he had no claim to 
such animal. 


SEC. 12. If any estray animal die or escape from the possession of 
` the taker-up, before the expiration of six months from the taking up, 
he shall not be held liable in any manner on account of such animal, 
provided the death be not caused by maltreatment or the escape be 
not caused by neglect on the part of the taker-up. 


Sec. 13. All money paid into the county treasury in accordance with 
section seven of this chapter shall be kept in separate account by the 
treasurer, and safely held in trust for the space of three months after 
it is so paid in, to be paid over to the true owner of the estray, upon 
such owner producing to the treasurer the certificate of the proper 
justice that said owner had made satisfactory proof of ownership 
within the time prescribed in section seven of this chapter, the treas- 
urer retaining five per cent of said money as his percentage. l 


Src. 14. All moneys paid into the county treasury under the provis- 
66 
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ions of this chapter, if not legally withdrawn as provided in section 
nine, shall become a part and belong to the county school fund, and 
-be drawn from the county treasury on the warrant of the proper offi- 


cer, and shall be exclusively appropriated to the county school fund, 
and for no other purpose. 


Src. 15. In all cases where any services are performed by any officer 
or officers under this chapter, their fees shall be allowed as follows: 
To the justice, for all services connected with the posting of the ani- 
mal or animals, which shall include the transcript to the recorder, all 
expenses he may incur in printing, two dollars and fifty cents. To the 
county recorder, for recording transcript and all other services, two 
-dollars and fifty cents. The expense for printing and said fees shall 
be paid by the taker-up. Said taker-up shall be allowed five dollars 
_ for taking up such animal or animals taken up at the time, and two 

dollars per head per month for the keeping of the same, provided the 
same be of cattle or of the horse kind, and twenty-five cents pro- 
vided the same be sheep, goats or hogs. 
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CHAPTER LXI. 


Of Miscellaneous Provisions. 


SECTION 1. All laws, customs, ordinances, and decrees of the Mexican - 
Republic; all laws, customs, ordinances, and decrees of the kingdom of 
Spain ; and all legislative enactments of the Territory of New Mexico, 
now or heretofore in force in this Territory, are hereby repealed ; but 
this repeal shall not affect any mghts acquired, or proceedings had, 
under and by virtue of any such laws, customs, ordinances, decrees or 
legislative enactments; and -all proceedings commenced and undeter- 
mined thereunder may be continued and conducted in conformity 
with the provisions of this code, as nearly as may be. 


Src. 2. All offices created by the provisions of this code shall be 
filled by appointment by the Governor, unless otherwise therein 
provided; such officers and those already appointed shall continue to 
hold their offices, unless sooner removed agreeably to law, until the 
last day of November, one thousand eight hundred and sixty-five. 
The successors of all officers made elective by the provisions of this 
code shall be elected at the first general election to be holden on the 
first Wednesday of September, one thousand eight hundred and 
sixty-five. i 


SEC. 3. The salary or compensation of all officers heretofore ap- 
pointed shall commence from the date of their appointment; and all 
such salaries remaining unpaid shall be paid quarterly agreeably to 
the provisions of this code, and at the rate therein provided. The fees 
of all officers shall be after the rate established by this code, after the 
time the same shall take effect, and in all cases where services have 
been heretofore rendered. by any officer, and no provision of law existed 
for compensation therefor, the board of county commissioners or Ter- 
ritorial auditors, as the case may be, may audit and pay therefor such 
amount as they shall deem just and reasonable. 


Src. 4. All public moneys heretofore collected or received by any 
_ public officer, and remaining unappropriated in the hands of such offi- 
cer or any other person, shall be immediately paid, one-half to the 
Territorial Treasurer for Territorial purposes, and one-half to the 
county treasurer of the proper county for county purposes; and in 
case of neglect or refusal so to pay auch public moneys, the Attorney- 
General shall proceed in the name of the Territory immediately to 
collect such money, and when collected to pay over the same, as in this 
section provided. 


Sec. -5. The preamble, bill of rights and laws contained in this code, 
and all other Territorial enactments and resolves which shall be pub- - 
lished by authority of the legislative assembly, shall be taken and 
deemed to be, and may be read as, the law of the land in all courts 
and places, without any other or further authentication or proof what- 
ever. 
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‘Sec. 6. All laws and resolves published in the Territorial paper by 
order of the legislative assembly may be read therefrom without further 
authentication or proof. 


Src. 7% The common law of England, so far as it is not repugnant 
to, or inconsistent with, the constitution and laws of the United States, 
or the bill of rights or laws of this Territory, is hereby adopted, and 
shall be the rule of decision in all the courts of this Territory. 


SEC. 8, All recognizances, bonds, obligations, and all other instru- 
ments entered into or executed before the adoption of this code, to the 
Territory or to any public officer or body before the complete organ- 
ization of the departments of government under this code, shall 
remain binding and valid, and the rights and liabilities upon the same 
shall continue and may be prosecuted as provided by law; and all 
crimes, misdemeanors, and penal actions shall be prosecuted, tried and 
punished as though no change had taken place, until otherwise pro- 
vided by law; and the jurisdiction of all suits and proceedings in any 
of the courts of this Territory, or before any officer or body, shall not 
be affected by such change, but the same may proceed and be deter- 
mined agreeably to the provisions of law. 


SEC. 9. When it is impossible or difficult, for any cause, to procure 
a sheriff to serve any process or other paper which he might or could 
serve, or when the sheriff or deputy shall refuse or neglect to serve the 
same, or shall be a party to any suit, it shall be lawful for the United 
States marshal, or any of his deputies, to serve the same, and when so 
served it shall have the same force and effect as if served by said 
sheriff; and said marshal or his deputies shall receive therefor the 
same fees as the sheriff for like services. This section shall not change 
the mode of address of such process or other paper, and the return of 
such marshal or his deputies shall have the same effect as if served by 
said sheriff. 


- Src. 10. As soon after the adoption of this code as may be, the 
Secretary of this Territory shall cause to be published in the Terri- 
torial paper, and in supplements thereto, the several chapters designated 
and numbered to take immediate effect; the said Secretary shall file in 
his office and carefully preserve at least one copy of.each paper and 
supplements in which any publication in this and the preceding 
section provided for shall be made, with an affidavit thereto attached, 
made by some person personally knowing the fact, stating the number of 
the chapter or chapters, and the title or titles thereof therein published, 
and the true date of such publication. A certified copy of such 
affidavit made by said Secretary, and attached to any such Territorial 
paper. or supplement of the same number or date, and containing the 
publication of the same-laws as the one so required to be filed, shall 
be evidence in all courts and places within this Territory of the date 
of the publication of such laws; the said Secretary, at the expense of 
the Territory, shall furnish a copy of each of such paper or supplement 
containing such laws to each member and officer of the legislature, to 
‘the Governor and Territorial officers, each judge of probate, county 
recorder, county treasurer, sheriff, clerk of courts of record and judges 
of the Supreme Court. 


Src. 11. The bill of rights, and chapters numbered from one to . 
sixty-one consecutively, and described in the preceding chapters, shall 
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form, and are hereby declared to be, a code of laws for the Territory of 
Arizona, to be known and designated as “'The Howell Code.” In the ` 
necessary legislative action thereon, its passage by the legislature, its 
signing, authentication and approval by the Governor, the said “code” 
shall be taken, acted upon, deemed and treated as one entire. law, and 
shall thereafter remain in full force and effect until altered, modified 


and.repealed by the authority of the legislative assembly of the Terri- 
tory of Arizona. 


Szc. 12. All laws passed at the present session of the legislature, 
where no other time is fixed for their taking effect, shall take effect and 
be in force from and after the first day of January, 1865. Provided 
nothing contained in this action shall be construed to repeal any laws 
heretofore in existence in this Territory, until the laws inconsistent 
therewith, passed at the present session of the legislature, shall take 
effect and be in force; excepting, however, that all the provisions of 
this code, and every part thereof, shall take effect and be in force from 
and after the twentieth day of April, 1865. 

APPROVED November 10, 1864. 

JOEN N. GOODWIN. 
W. CLAUDE JONES, 
Speaker of the House of Representatives. 


COLES BASHFORD, - 
President of the Council. 
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CHAPTER XLIX. 


` Of License Tax. 


SECTION 1. There shall be collected a quarter-yearly license tax from 
all persons and corporations pea tee in the business, trade, dealing or 
occupations in this chapter named, as follows: Every person who may 
deal in goods, wares and merchandise, except the agricultural produc- . 
tions of this Territory, when vended by the rotaci thereof, and 
` except such as are sold by auctioneers or commission merchants under 
license-or permission according to law, where their sales amount in the 
average to ten thousand dollars or more per quarter year, a quarter- 
yearly license tax of forty dollars; when such sales shall so average 

ess than ten and more than five thousand dollars per quarter, a quarter- 

year license tax of thirty dollars; when such sales shall so average 
ess than five and more than two thousand dollars per quarter, a ` 
quarter-yearly license tax of twenty dollars; and when such sales shall 
so average less than two thousand dollars per quarter, a quarter-yearly 
license tax of eight dollars per quarter. 


SEC. 2. Every person who shall sell or vend any wines or distilled 
liquors, butchers’ meat, drugs and medicines, and who shall keep horses 
or carriages for rent or hire, when their business or sales amount to 
more than an average of five thousand dollars per quarter, shall pay a 
` quarterly license tax of twenty dollars; when such business or sales 
are less than five thousand dollars per quarter, a quarterly license tax 
of eight dollars. Each pawnbroker shall pay a-quarterly license tax of 
twenty-five dollars. [As amended in 1871.] 


SEC. 3. All tavern or inn-keepers, all keepers of restaurants or 
saloons, all keepers of eating-houses or coffee-houses, and all other 
persons who may sell or dispose of any spirituous or, malt liquors or 
wines in less quantities than one quart, shall pay a license tax of thirty 
dollars per quarter, and all eating-houses not selling or disposing of 
a liquors except malt liquors shall pay a quarterly license tax of ten 

ollars.. i 
| 


NEC. 4. Every traveling merchant, hawker, or peddler, who shall 
carry a pack, and vend wares, goods, or merchandise of any kind, shall 
_ pay for a license therefor five dollars per month; and every such 
traveling merchant, hawker, or peddler, who shall use a wagon, or 
drive or cause to be driven a train for such purposes, or for the pur- 
pose of, vending wines or spirituous liquors, shall pay for a license 
therefor ten dollars per month; provided, that nothing in this section 
contained shall be construed to apply to the productions of this Ter- 
re laa .such productions are sold or vended by the producer 
thereof. 


Src. 5. Each and every insurance company incorporated under the 
laws of; any other State or Territory shall pay an annual tax of two 


| 
| l 
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hundred dollars to the treasurer of the county in which their business 
office is situated, and take his receipt therefor, specifying the kind of 
business to be done, and which shall be a sufficient license; provided, 
that no license under the provisions of this section shall be issued for 
less than one year. 


` Bec. 6. Every private banker, broker, dealer in exchange, stocks, i 
gold dust, silver bullion, or other similar occupations, shall each pay a 
quarterly tax of twenty dollars. 2 


Szc. 7. Each proprietor or keeper of a billiard table, not kept exclu- 
sively for the use of the owner and his family, for each table ten dol- 
lars per quarter; for a nine or ten-pin or boarding alley, fifteen dollars 
per quarter. [As amended in 1871.] l | 


Src. 8. Every manager or lessee of a theater, every serenade or con- 
cert singer, every exhibition of any caravan, menagerie, or collection 
of animals, for pay; every circus, rope performer, wire dancer or 
slight-of-hand exhibitor, shall pay in advance such amount for license 
therefor for each day of such performance or exhibition as the county 
treasurer shall fix and determine upon; provided, that the amount so 
er shall not be more than twenty nor less than five dollars for any 
one day. 


Src. 9. No license granted under the provisions of this chapter shall 
be construed to exempt the capital stock or property used or invested 
in such business by the person paying such license tax from taxation 
under any other provision of law. ; ° 


Sec. 10. All moneys for licenses, under the provisions of this chap- 
ter, shall be paid to the sheriff of the county in which said business is 
proposed to be carried on, or the business office is located, before any 
person shall commence to do any such business as is mentioned in the 
preceding nine sections. [As amended in 1866. ] 


Src. 11. At the time of applying for such license, the applicant shall 
ive to the sheriff a written statement of the business proposed to be 
one, the place where such business is to be carried on, and the esti- 

mated amount per quarter, or otherwise, of such business; and shall, ~ 
if required by the sheriff so to do, make and subscribe an affidavit that 
he verily believes the amount of business to be done by the business 
establishment, or branch thereof, for which license is demanded, will 
not exceed the estimated amount in such statement during the next 
three months; and in all cases where an under-estimate has been made, - 
the party having made such under estimate shall make up such defi- 
ciency before a new license shall issue; and the sheriff may recover 
such deficiency by action in the name of his office, before a justice of 
the peace. [As amended in 1866.] Š 


Sxc. 12. The county treasurer of each county in this Territory shall, 
immediately after the passage of this act, cause proper blank receipts, 
for license tax of the several grades, to be printed, in form, substantially 
as follows, charging the amount for the several grades: 
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No. ; No. LICENSE TAX RECEIPT,  g——— 
By whom paia————————— This certifies that-—_—_____-—hass this day paid 
Amount $——— the sum of dollars, which/entitles to do business 
as——_—_—___———for the quarter ending: 
Dated ————_—-_ 186 


County Treasurer. 


And the county treasurer shall sign and number the said receipts, 
and deliver the same to the sheriff of his county, in such numbers as 
` shall be necessary, from time to time, and shall take his receipt there- 
for, and charge the amount of the receipts so delivered against the 
sheriff; and, at the annual settlement in the month of December, the 
sheriff shall return to the treasurer the blank receipts remaining in 
his hands, and the treasurer shall credit him with the amount so 
returned at the said annual settlement. [As amended in 1866.] 


Sxc. 13. The sheriff shall receive all moneys collected for license tax 
in his county, and shall give to the applicant the proper receipt, which 
receipt shall be one of those so delivered to him by the county treas- 
urer' (retaining the marginal stub of such receipt, and shall indorse 
thereon, at the time of isuing, the number, name of the person to 
whom such receipt was issued, grade, amount paid and time of expira- 
.tion, and shall attach together and safely keep such stubs, as evidence 
of the number, amount, etc., collected by him), as provided in the pre- 
ceding section ; and such receipt shall entitle the person to whom it is 
issued to do the business therein mentioned, for the time therein stated ; 
and the applicant for license, at the time of applying for said license, 
shall pay to the sheriff the sum required by law, and, in addition 
thereto, the sum of one dollar and fifty cents, as a fee for issuing said 
license, of which fee the treasurer shall be entitled to receive from the 
sheriff twenty-five cents for such license issued. [As amended in 1866.] _ 


Sec. 14. The sheriff shall, on the first Monday of each month, pay 
over to the county treasurer all the moneys collected for license tax, 
taking his receipt therefor, and shali accompany such payment with 
a written statement of persons to whom licenses have been issued, and 
the amount received from each person for such license. [As amended 
in 1866.] 

Suc. 15. Whenever any person shall violate the provisions of this 
act, for the space of five days, by trading without a license, it shall be 
lawful for the sheriff to seize any property, real or personal, belong- 
ing to such person or trader, and sell the same after two days’ notice, 
by posting in three public places within the county, and the sheriff . 
shall be entitled to the same fees, in such cases, as for sale on execu- 
tion issued out of the District Court; and, out of the moneys arising 
from such sale, he shall pay the amount due for license to the county 
treasurer, and, after deducting the amount of his fees, shall return the 
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balance remaining to the person or trader doing business as aforesaid, 
together with a license for one quarter. [As amended in 1866.] — 


SEC. 16. Repealed by laws of 1866. 
Src. 17. Repealed by laws of 1866. 


AMENDMENTS. 


AN Act supplementary to chapter forty-nine, Howell Code, “Of 
' License Tax.” 


SECTION 1. All persons engaged in business as auctioneers, or who 
shall sell and dispose of property of. ay description at public outcry, 
shall pay a quarterly license tax of ten dollars ; provided, that all sales 
made by officers pursuant to law shall be exempt from the provisions 
of this act. 

Sec. 2. This act to take effect and be in force from and after its 


passage. 
APPROVED October 31, 1866. 


AN Act amendatory of chapter toriy ne Howell Code, “ Of License 
| aX. 


SECTION 1. That sections ten, eleven, twelve, thirteen, fourteen and 
fifteen are hereby amended to read as follows: 
Src. 10. All moneys for licenses, under the provisions of this chap- 
ter, shall be paid to the sheriff-of the county in which said business 
is proposed to be carried on, or the business office is located before any 
. person shall commence to do any such business as is mentioned in the 
preceding nine sections. ; 


Src. 11. At the time of applying for such license, the applicant shall 
ive to the sheriff a written statement of the business proposed to be 
one, the place where such business is to be carried on, and the esti- 

mated amount per quarter, or otherwise, of such business; and shall, 

if required by the sheriff so to do, make and subscribe an affidavit that 

he verily believes the amount of business to be done by the business 

establishment, or branch thereof, for which license is demanded, will 

not exceed the estimated amount in such statement during the next 

three months; and in all cases where an under estimate has been made, 

the party having made such under estimate shall make up such defi- 

ciency before a new license shall issue; and the sheriff may recover 

such deficiency, by action in the name of his office, before a justice of . 
the peace. 


Src. 12. The county treasurer of each county in this Territory shall, 
immediately after the passage of this act, cause proper blank receipts 
fox license tax of the several grades to be printed in form substantially 
as follows, changing the amount for the several grades: 


67 


530 ! | LICENSE. TAX. 


LICENSE TAX RECEIPT. $———- 


| =. l 
By whom paid————— This certifies that-—__—__—-_hass this day paid 


Amount $———__—— the sum of. dollars, which entitles to do business 
| 


Grade——__—— l as———— for the quarter ending 


186 


County Treasurer. 


And the county treasurer shall sign and number the said receipts, 
and deliver the same to the sheriff of his county, in such numbers as 
shall be necessary from time to time, and shall take his receipt there- 
for, and ‘charge the amount of the receipts so delivered against the 
sheriff; and, at the annual settlement in the month of December, the 
sheriff shall return to the treasurer the blank receipts remaining in 
his hands, and the treasurer shall credit him with the amount so 
returned at the said annual settlement. 

Sxc. 13. The sheriff shall receive all moneys collected for license tax 
in his county, and shall give to the applicant the proper receipt, which 
receipt shall be one of those so delivered to him by the county treasurer 
(retaining the marginal stub of such receipt, and shall indorse thereon, 
at the time of issuing, the number, name of the person to whom such 
receipt was issued, grade, amount paid, and time of expiration, and 
shall ‘attach together and safely keep such stubs, as evidence of the 
number, amount, etc., collected by him), as provided in the precedin 
section; and such receipt shall entitle the person to whom it is issue 
to do the business therein mentioned for the time therein stated; and 
the applicant for license at the time of applying for said license shall 
pay to the sheriff the sum required by law, and, in addition thereto, the 
sum of one dollar and fifty cents, as a fee for issuing said license, of - 
which fee the treasurer shall be entitled to receive from the sheriff 
twenty-five cents for such license issued. i 


SEC. 14. The sheriff shall, on the last Monday of each month, pay 
over to the county treasurer all the moneys collected for license tax, 
taking his receipt therefor, and shall accompany such payment with a 
written statement of persons to whom licenses have been issued, and 
the arnount received from each person for such license. 


Src. 15. Whenever any person shall violate the provisions of this act 
for the space of five days, by trading without a license, it shall be law- 
ful for the sheriff to seize any property, real or personal, belonging to 
such person or trader, and sell the same after two days’ notice, by post- 
ing in three public places within the county, and the sheriff shall be 
entitled to the same fees in such cases as for sale on execution issued 
out of the District Court; and out of the moneys arising from such 
sale he shall pay the amount due for license to the county treasurer, 
and, after deducting the amount of his fees, shall return the balance 
remaining to the person or trader doing business as aforesaid, togethér 
with a license for one quarter. 


| 
l 
H 


Z 


LICENSE TAX. 531 


Szc. 2. Sections sixteen and seventeen of this chapter, and allacts 
and parts of acts in conflict with the provisions of this act, are hereby 
repealed. 


_ Sc. 3. This act shall take effect and be in force from and after the 
first day of January, A. D. 1867. } 
APPROVED. November 6, 1866. 


e 


“ 


AN Act to license Dance-houses. 


SECTION 1. It shall be lawful, and the collectors of licenses of the 
several counties of this Territory are hereby authorized and directed, to 
collect a license tax of not more than twenty nor less than five dollars, 
of any and all persons who shall keep a dance-house within the limits 
of any town or village in this Territory, which license shall be collected 
for each night of dancing. 


SEC. 2. All moneys collected under the provisions of this act shall 
be appropriated by the supervisors of the respective counties to grad- 
ing and repairing of the streets of the town or village in which such 
license shall be collected. 


SEC. 3. This act shall be governed by the license laws of this Terri- 
tory in all respects, except the manner of the appropriations of the 
moneys. i 


Src. 4. This act shall take effect and be in force from and after its 
passage. B 


APPROVED December 14, 1868. 


AN Act amendatory of chapter forty-nine, Howell Code, “Of License 
Tax.” - 


SECTION 1. That section two of chapter forty-nine be amended so as 
to read as follows: i l ' 

§ 2. Every person who shall sell or vend any wines or distilled 
liquors, butchers? meat, drugs and medicines, and who shall keep 
horses or carriages for rent or hire, when their business or sales 
amount to more than an average of five thousand dollars per quarter, 
shall pay a quarterly license tax of twenty dollars; when such business 
or sales are less than five thousand dollars per quarter, a quarterly - 
license tax of eight dollars. Each pawnbroker shall pay a quarterly 
license tax of twenty-five dollars. l l 


Szc. 2. That section seven of chapter forty-nine be amended so as 
to read as follows: y . 
§ 7%. Each proprietor or keeper of a billiard table, not kept exclu- 
sively for the use of the owner and his family, for each table, ten dol- 
lars per quarter; for a nine or ten-pin.or bowling alley, fifteen dollars 

per quarter. . 


Suc. 3. All acts and parts of acts in conflict with the provisions of 
_ this act are hereby repealed. 
Src. 4. This act shall take effect and be in force from and after its 


passage. 
APPROVED February 18, 1871. 
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CHAPTER L.* 


‘aa = Acts relating to Mines. 


AN Act allowing persons in the military service of the United States 
| -and of this Territory to hold Mining Claims. 


SECTION 1. All persons in the military service of the United States 
or this, Territory shall be allowed to locate claims on mineral lodes or 
veins in the limits of this Territory, subject to the requirements of the 
mining laws of this Territory, and shall be protected in the possession 
of the same, and shall have the same rights in all respects, in regard 
to such claims, as like persons not in the military service. 

Suc. 2. All the laws of any mining district contrary to the spirit 
and provisions of this act are declared to be null and void, and shall 
not be evidence in any court having jurisdiction of mining suits in 
this Territory. 

SEC. 3. This act shall take effect and be in force from and after its 
passage. yv 

APPROVED November 9, 1864. 


AN Act of placer mines and mining. 


SECTION 1. It shall be lawful for any person, company or association 
who shall place upon the mineral lands of this Territory, commonly 
called placer mining grounds, a pump or pumps having a capacity 
sufficient to raise at least one hundred gallons of water per minute, 
with an engine or other power attached thereto, of sufficient power to 
work the same, with the dona fide intention of working the said placer 
grounds for the purpose of extracting the gold therefrom, to locate an 
amount of said placer grounds equal in extent to one-quarter section, 
in such form and direction as he or they may elect; provided, that 
said location shall in no case be more than one mile in length nor less 
than one-quarter of a mile in width; and, provided, that said machin- 
ery shall be used at least three months in each year for raising water 
to extract the gold from said grounds, and the presence of said machin- 
ery upon said grounds shall be the only evidence of title to said 
grounds; but in no case shall this act be so construed as to mean 
placer grounds which can be worked by water brought in ditches or 
flumes from any stream or other deposit of water; and said locations 
shall not in any case be made upon any grounds in the possession of 
any miner or miners at the time of location. 


Src. 2. This act shall only apply to the county of Yuma. 
_ SEC.. 3. This act shall take effect and be in force from and after its 
passage 

APPROVED December 30, 1865. 


Ss 
* Chapter 50 of Howell Code “ Of the Registry and Government of Mines and Mineral Deposits,” 
was repealed by the laws of 1866. Several acts relating to mines have been inserted in its place. 
| 
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AN Acr providing for the location and registration of Mines and 
Mineral Deposits, and for other purposes. 


SECTION 1. The mining districts heretofore created in the several 
counties of this Territory are hereby authorized and empowered to 
make all necessary rules and regulations for the location, registry and 
working of mines therein; provided, that all locations and registra- 
tions of mines and mineral deposits hereafter made in ariy of the said 
districts shall be transmitted to the county recorder for record, within 
sixty days after the same shall have been located. 


Src. 2. The county recorders of the several counties are authorized 
and required to procure suitable books in which the records of all mines 
and mineral deposits shall be kept, which said books shall be paid for 
out of the county treasury, and they shall receive for their services 
herein the following fees: For recording and indexing each claim not 
exceeding one folio, one dollar; and for each additional folio, twenty 
cents. í 


Szc. 3. Nothing in this act shall be so construed as to affect the 
claims to mines and mineral deposits heretofore located and duly 
recorded. 


Src. 4. The claim of the Territory to all mining claims heretofore 
located is hereby abandoned, and the same are hereby declared open to 
- relocation and registry; provided, that nothing herein contained shall 
be so construed as to affect mining claims heretofore sold and disposed 
of by the Territory. 

Src. 5. Nothing in this act shall be construed to apply to placer 
mines or mining, or other mineral deposits other than those commonly 
called veins or lode mines. 

Src. 6. Chapter fifty of the Howell Code, entitled “Of the registry 
and government of Mines and Mineral Deposits,” as well as all other 
acts or parts of acts in conflict with the provisions of this act, are 
hereby repealed. 

Sec. 7. This act shall take effect and be in force from and after the 
first day of January, A..D. eighteen hundred and sixty-seven. ) 

APPROVED November 5, 1866. 


i 


- 


AN Act to provide for the Segregation of Mining Claims. 


SECTION 1. That whenever any one or more joint owners or tenants 
in common of gold, silver, copper or mineral bearing ledges or claims 
may desire.to work or develop such ledges or claims, and any other 
owner or owners thereof shall fail or refuse to join in said work, after 
due notice of at least thirty days, given by publication in one news- 
paper printed in the county in which said ledges or claims are located, 
and if none be printed in said county, then in any newspaper-printed 
in the Territory, said notice to have publication in four successive 
weeks of said paper, said other owner or owners may, upon application 
< tothe District Court of the district wherein the ledge or claim is situ- 
ated, cause the inter@sts of said -parties so refusing to be set off or 
segregated as hereinafter set forth. L 
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Sxc. 2. The owner or owners of any mineral-bearing ledge or claim, 
after the expiration of said thirty days’ notice having been given, may, 
if the party or parties notified fail or refuse to join in the working or 
developing said ledge or claim, apply to the District Court of the dis- 
trict wherein the ledge or claim may be situated, for a partition or 
segregation of the interest or interests of the party or parties so failing 
or refusing to join. 


Src. 3. The party or parties so applying shall set forth the fact that 
the said parties have been duly notified, in accordance with section one 
. of this act, and that said party or parties have failed or refused to join 
in said work; all of which shall be sustained by the oath or affirma- 
tion of one or more of the parties applying; and, upon such applica- 
tion being made, the clerk of the said court shall post a notice at the 
office of the county recorder, and in two other conspicuous places 
within the district, stating the application, and notifying the parties 
interested, that unless they appear within sixty days, and show good 
cause why the prayer of the petitioner should not be granted, that the 
same will be granted if good cause can be shown. 


SEC. 4. At the expiration of said sixty days, if the party or. parties 
notified do not appear and show good cause why the prayer of the 
petitioner should not be granted, the court shall appoint two com- 
missioners to go upon the ground, and segregate the claims of the 
parties refusing to join; and, in case they do not agree, they to choose a 
third party; and said commissioners shall make a report in writing to 
said court, who shall issue a decree in conformity with said report, 
which shall be final, except appeal be taken to the Supreme Court 
within thirty days after issuance thereof. 


Szo. 5. The provisions of this act shall not apply to the county of 
Yavapai. ~ 

Szc./6. All acts and parts of acts in conflict with the provisions of 
this act are hereby repealed. 


Sxc. 7. This act to take effect and be in force from and after its 
passage. 
APPROVED September 30, 1867. 


| 
| 
| 
| 
| 
| 
| 
| 
{ 
1 
I & 
| 
ij 
| 
| 
i 
l 
i 
1 
| 
| 
d 


CONCERNING GRANTS AND DEEDS OF LANDS. 535 


f 


CHAPTER LXII.* 


Concerning Grants and Deeds for Lands. 


SECTION 1. All grants‘or deeds for lands situated within the limits . 
of the Territory of Arizona, hitherto ceded to individuals, corporations - 
or companies, either by the Mexican government or authorities, or by 
the government of the United States, shall be recorded in the office of 
the recorder of the proper county wherein such lands are situated, and 
the lands claimed under such grants or deeds so recorded shall be 
located and their boundaries defined on or before the first day of 
January, A. D. 1866. 


Sec. 2. If any such grants or deeds for lands shall not be recorded 
and the lands located, and their boundaries defined as provided in the 
preceding section, such grants or deeds shall be and they are hereby 
declared null and void, and they shall not be received as evidence of 
title or possession in any of the courts of law in this Territory. 


Sec. 3. This act shall take effect and be in force from and after the 
first day of January, A. D: 1865. 


APPROVED November 7, 1864. 


r 
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*Howell Code contains but sixty-one chapters. This and the subsequent chapters are new ones. 
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~ CHAPTER LXIII. 


-Concerning Possessory Rights in Public Lands. 


SECTION 1. That all persons who have settled upon, cultivated or 
improved, or who shall hereafter settle upon, cultivate or improve, a 
tract of land in this Territory, with the view of availing themselves 
of the benefit of the preëmption laws of the United States, shall be 
protected in the peaceable and quiet enjoyment of said tract of land, 
with all the` improvements thereon, and all the wood, timber, soil and 
materials growing or being thereon, to the extent of one hundred and 
sixty acres, or one-half mile square, if unsurveyed according to the 
cardinal points, and, if surveyed by the United States, then according 
. to the lines of said surveys, so as to include such improvements. 


SEC. 2, All the rights acquired by the above section may be sold and 
conveyed as interests in real estate. 


SEC. 3. This act shall take effect and be in force from and after its 
passage. 


APPROVED November 9, 1864. 
tj EOE ae 
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CHAPTER LXIV. Da 


Of Money of Account. f 

SECTION 1. The money of account of this Territory shall be the 
dollar, cent and mill, and all accounts in the public offices and other 
public accounts, and all proceedings in courts, shall be kept and had 
in conformity to this regulation. ; | 

SEC. 2. Nothing contained in the preceding section shall vitiate or 
affect any account, charge or entry originally made, or any note, bond 
or other instrument, expressed in any other money account, but the 
same shall be reduced to dollars, or parts of dollars, as hereinbefore 
directed, in any suit thereupon. 

SEC. 3. This act shall take effect and be in force from and after the 
first day of January, A. D. 1865. 


APPROVED November 9, 1864. 
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CHAPTER LXV. 


| l Relating to Interest. 


SECTION 1. When there is no express agreement fixing a different 
rate of interest, interest shall be allowed at the rate of ten per cent 
per annum on all moneys after they become due on any bond, ‘bill, 
promissory ~note,, or other instrument of writing, or any judgment 
recovered before any court in this Territory, for money lent, for money 
due on the settlement of accounts from the day on which the balance 
is ascertained, and for money received for the use of another. 


| 
Src. 2. Parties may agree in writing for the payment of any rate of 
interest whatever on money due or to become due on any contract ; 
any judgment rendered on such contract shall conform thereto, and 
shall bear the interest agreed upon by the parties, and which shall be 
specified in the judgment. 


Src. 3. The parties may in any contract in writing, whereby any 
debt is secured to be paid, agree that if the interest on such debt is 
not purictually paid it shall become a part of the principal, and there- 
after bear the same rate of interest as the principal debt. 


SEC. 4. This act shall take effect and be in force from and after the 
first day of January, A. D. 1865. 


APPROVED November 9, 1864. 
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CHAPTER LXVI. ` 


To Provide for the Contingent Expenses of the Territorial Government. 


SECTION 1. That the bonds of the Territory are authorized to be issued _ 
by the Treasurer thereof, to an amount not exceeding fifteen thousand 
dollars ($15,000) payable in three years, with annual interest at ten 
per cent (10 per cent) principal and interest payable in the gold coin 
of the United States; said bonds with coupons shall be made, issued, 
signed and deposited with the Treasurer of the Territory, as provided 
by the act, entitled “ An act authorizing a loan on the faith and credit 
of the Territory, to inaugurate and pay the expenses of a campaign 
against the Apache Indians,” except that where the words “Indian 
war loan” occur in the form of bond prescribed by that act, the words 
“Loan for contingent expenses” shall be substituted.therefor, and the 
time of payment of said bonds and coupons shall conform to the pro- 
visions of this act. l 


Sec. 2. That the board of Territorial auditors audit all accounts and 
claims against the Territorial treasury, contracted under and by virtue 
of any existing law, and for the payment of which the Territory is 
legally liable, together with such claims as may arise under any appro- 
priation made payable from the fund provided by this act, and the 
salaries of the officers of the Territory, which are made payable from 
the Territorial treasury, and in no other way, and the board of Terri- 
torial Auditors shall give to such persons a warrant for the amount 
found due them, drawn on the Territorial Treastrer, and specifying 
the claim for which it is given, that if there are no other funds of the 
Territory in his hands for the payment thereof, the amount due thereon 
shall be paid from the fund created by this act. 


Sec. 3. The Treasurer of the Territory, upon the receipt of such 
warrant, if there are not sufficient funds of the Territory in his hands 
to pay the same as aforesaid, shall issue to the holder of the same so 
many of said bonds at par, with such money as he may have not other- | 
wise appropriated, for the payment thereof, and said warrant, with the 
holder’s receipt of payment thereon, specifying the number and amount. 
of bonds so received by him, shall be a sufficient voucher for said 
Treasurer in all settlements that he is required by law to make. The 
said bonds shall not be negotiated or paid out except as herein 
provided. 


Src. 4. The said bonds and the coupons, after such coupons become 
due, shall be taken in any payment for all taxes and licenses levied, 
assessed or collected by the Territory of Arizona, or any court thereof. 


Src. 5. The said Treasurer shall pay the said interest on said bonds 
when due, taking the coupons as his vouchers therefor, and he may 
retain in his hands for that purpose sufficient amount of money of the 
money of the Territory, and convert the same into gold at the current 
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rates, but Shall give the board of Territorial Auditors notice in writ- 
- ing of the amount he retains for that purpose, specifying the time and 
place when and where he proposes to convert the same. 


Szo. 6. This act shall take effect and be in force from and after its 


passage. 
APPROVED November 9, 1864. 
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! AN Act regarding Warrants. 


SECTION 1. All warrants drawn by the late board of Territorial 
Auditors, and yet unpaid, shall be paid by the Territorial Treasurer 
only in the order in which they were drawn, according to priority of 
date, and shall bear interest at the rate of ten per cent per annum 
from the date of their respective presentation for payment. 


SEc. 2. This act shall take effect and be in force from and after its 
passage. i 
APPROVED November 5, 1866. 
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CHAPTER LXVII. 


To Incorporate. the Arizona Historical Society. 


SEcTION 1. That Richard C. McCormick, W. Claude Jones, Allen L. 
Anderson, Gilbert W. Hopkins, King 8. Woolsey, Henry A. Bigelow, 
A. M. White, Charles. A. Curtis, James S. Giles, James Garvin, 
Richard Gird, T. J. Bidwell, Edward D. Tuttle, William Walter and 
Samuel Todd, and all persons who are now or may hereafter become 
associated with them as members of said association, be and they are 
hereby made a body politic and corporate in law and in fact, by the 
name, style and title of “ The Arizona Historical Society,” and by this 
name shall have perpetual succession, and sue and be sued, plead and 
be impleaded, in any court of law or equity; to hold and reserve to 
them and their successors, either by grant, bargain, sale, will, decree, 
or otherwise, any lands, tenements, hereditaments, or any personal or 
real estate, and at their pleasure to grant, bargain or sell for the use of 
said association, and generaly to do all and singular the things which 
it may be lawful for them to do for the welfare of said association. 


Sec. 2..That the object of said society shall be the collection and 
preservation under their own care and direction of all historical facts, 
manuscripts, documents, records and memoirs, relating to the history 
of this Territory, geological and mineralogical specimens, geographical 
maps and information, Indian curiosities and antiquities, and objects 
of natural history. oh 


Sec. 3. That it shall be lawful for the Arizona Historical Society to 
provide itself with a seal, the device of which the same shall determine, 
and at its pleasure may alter, change or renew as it may think proper, 
and have and exercise all the rights and privileges necessary for the 
. corporation hereby constituted, as herein specified. 


Src. 4. That said society shall have power to form a constitution 
and adopt by-laws for its own government; provided, they do not 
conflict with the second section of this act, or the constitution and 
laws of the United States or of this Territory. 


Szc. 5. This act shall take effect and be in force from and after its 
passage. : 
APPROVED November 7, 1864. — 
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| CHAPTER LXIX. 
| Oreating a Seal for the Territory of Arizona. 

SECTION 1. The seal of this Territory shall be of the size of two and 
one-quarter inches in diameter, and of the following design: A view 
of San Francisco mountain in the distance, with a deer, pine trees, and 
columnar cactus in the foreground; the motto to be “ Ditat Deus.” 
The date on said seal to be 1863, the year of the organization of the 
Territory. 

SEC. 2. The sum of one hundred dollars is hereby appropriated for 
the expense of engraving and transporting said seal; and the Secretary 
_ of the Territory is hereby authorized to intrust said seal to proper 
parties for engraving. . 

Src. 3. The Secretary is hereby empowered to use the former seal in 
his official duties until the seal authorized in this act is prepared. 

APPROVED November 9, 1864. 
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CHAPTER LXIX. 


Concerning Bonds and Due Bills. 


SECTION 1. That all bonds, due bills and other instruments of writ- 
ing not negotiable, hereafter made by any person, body politic or 
corporate, whereby such person promises or agrees to pay any sum or 
sums of money, or articles of personal property, or any sum or sums 
of money in personal property to be due to any other person, shall be 
taken to be due and payable, and the sum of money or articles of per- 
sonal property therein mentioned shall, by virtue thereof, be due and ` 
payable to the person to whom the said bond, bill or other instrument 
in writing is made. 

Src. 2. Any such bond, due bill, note or other instrument in writing, 
not negotiable, made payable to any person, shall be made assignable 
by indorsement thereon under the hand of such person and of his 
assignee, in the same manner as bills of exchange are, so as to abso- 
lutely transfer and vest the property thereof in each and every assignee 
successively. 


Src. 3. Any assignee to whom such sum of money, or personal prop- 
erty, is by such indorsement made payable, or, in case of the death of 
such assignee, his heirs, executors or administrators, may, in his own 
name, institute and maintain the same kind of action for the recovery 
thereof, against the person who made and executed any such note, 
bond, bill or other instrument in writing, or against his heirs, execu- 
tors or administrators, as might have been maintained against him by 
the obligee, or payee, in case the same had not been assigned, and in 
every such action, in which judgment shall be given for the plaintiff, 
he shall recover his damages and costs of suit as in other cases; pro- 
vided, that the maker or obligor shall be allowed to set up in defense 
to the action of the assignee, any matter which he might have set up 
to the action of the payee or obligee, where the same has arisen pre- 
vious to notice of the assignment, but not otherwise. 


Src. 4. Every assignor, his heirs, executors or administrators, of 
every such note, bond, bill or other instrument in writing, shall be - 
liable to the action of the assignee thereof, his executors or adminis- 
trators, if such assignee shall have used due diligence by the institu- 
tion and prosecution of a suit against the maker of such note, bond, 
bill or other instrument in writing, or against his heirs, executors or 
. administrators, for the recovery of the money or property due thereon, 
or damages in lieu thereof; provided, that if the institution of such 
would have been unavailing, or that the maker had absconded, or left 
the Territory where stich assigned note, bond, bill or other instrument 
in writing became due, or, within twenty days thereafter, such assignée, 
his executors or administrators may recover against the assignor or 
his heirs, executors or administrators, as if due diligence by suit had 
been used. By due diligence shall be understood the institution of 
suit within sixty days after the maturity of the obligation. 


Sec. 5. In any action which may hereafter be commenced in any 
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court in this Territory, upon any instruments in writing mentioned in 
this act, by the obligee or payee thereof, if any such instruments have 
been made or entered into without a good and valuable consideration, 
or, if the consideration upon which any of such instruments were 
made or entered into has wholly or in part failed, it, shall be lawful for 
the defendant, against whom such action shall have been commenced 
by such obligee or payee, to plead such want of consideration, or that 
the consideration has wholly or in part failed; and if it shall appear 
that any of the aforesaid instruments were made or entered into with- 
out a good and valuable consideration, or that the consideration has 
wholly failed, the verdict shall be for the defendant; and if it shall 
appear that the consideration has failed in part, the plaintiff shall 
recover, according to the equity of the case. 

Sxc. 6. If any fraud or circumvention be used in obtaining the mak- 
ing or executing of any instruments aforesaid, such fraud and circum- 
vention may be plead in bar to any action to be-brought on any such 
instrument so obtained, whether such action be ironeht by the part 
committing such fraud or circumvention, or any assignee of mich 
instrument. 

Serc. 7. In all cases where any of the before-mentioned instruments 
of writing are for the payment or delivery of personal property, other 
than money, and no particular place be specified in such instrument 
of writing for the payment or delivery thereof, it shall be lawful for 
the maker of any such instrument of writing to tender, or cause to be 
tendered, on the day mentioned in any such instrument, the personal 
property therein mentioned, at the place where the obligee or payee of 
any such instrument resides at the time of the execution thereof ; pro- 
vided, however, if such property be too ponderous. to be easily moved, 
or if the obligee or payee of such instrument had not, at the time of 
the execution of such instrument in writing, a known place of residence 
in thecounty where the maker resided, then it shall be lawful to ten- 
der such personal property at the place where the maker of such instru- 
ment resided at the time of the execution thereof. Any tender made 
in pursuance of this section shall be equally valid and legal, in case 
any such instrument of writing shall have been assigned in pursuance 
of the first section of this act, as if no such assignment had been 
made. | 

Src. 8. A legal tender of any such personal property shall discharge 
the maker of any stich instrument from all liability therein; and the 
property thus tendered is hereby declared to be vested in, and belonging 
to, the legal holder and owner of any such instrument of writing, and 
he may maintain an action for the recovery thereof, or for damages, if 
the possession be subsequently illegally withheld from him; provided, 
however, if any such property so tendered shall be of a perishable 
nature, or shall require feeding or other sustentation, and the person 
owning’ or holding any such instrument of writing be absent at the 
time of tendering the same, it shall be lawful for every person makin 
such tender to preserve, feed, or otherwise take care of the same; an 
he shall have a lien on such tendered property for his reasonable 
trouble and éxpense of preserving, feeding and sustaining such prop- 
erty, until payment be made’for such trouble and expense. 


Sxc. 9. This act shall take effect and be in force from and after its 
passage. 
APPROVED, December 30, 1865. 
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CHAPTER LXX. 


Of Bills of Exchange and Promissory Notes. 


SEcTION 1. All notes in writing, made and signed by any person,. 
whereby he shall promise to pay to any other person, or to his order, or- 
to the order of any other person, or unto the bearer, any sum of money 
therein mentioned, shall be due and payable as therein expressed, and 
shall have the same effect and:be negotiable in like manner as inland 
bills of exchange, according to the custom of merchants. 


SEC. 2. Pery such note signed by the agent of any person, under a 
general or special authority, shall bind such person and shall have the 
same effect and be negotiable as above provided. 


Sec. 3. The word “ person,” in the last two preceding sections, shall 
be construed to extend to every corporation capable by law of making 
contracts. 


Src. 4, The payees and indorsees of every such note payable to them 
or their order, and the holders of every such note payable to bearer, 
may maintain actions for the sums of money therein mentioned against 
the makers and indorsers of the same respectively, in like manner as 
in cases of inland bills of exchange and not otherwise. 


SEC. 5. Such notes made payable to the maker thereof or to the 
order of a fictitious person shall, if negotiated by the maker, have the 
game effect and be of the same validity as against the maker, and all 
persons having knowledge of the facts, as if payable to the bearer. 


Src. 6. No person within this Territory shall be charged as an 
acceptor on a bill of exchange unless his acceptance shall be in writing, 
signed by himself or his lawful agent. a 


Src. 7.- If such acceptance be written on a paper other than the bill, 
it shall not bind the acceptor, except in favor of a person to whom 
such acceptance shall have been shown, and who, on the faith thereof, 
shall have received the bill for a valuable consideration. 


Szc. 8. An unconditional promise, in writing, to accept a bill before 
it is drawn shall be deemed an actual acceptance in favor of any per- 
son who, upon the faith thereof, shall have received the bill for a 
valuable consideration. : 


Szc. 9. Every holder of a bill presenting the same for acceptance 
may require that the acceptance be written on the bill; a refusal to 
comply with such request shall be deemed a refusal to accept, and -the 
bill may be protested for non-acceptance. 


Src. 10. The last four sections shall not be construed to impair the 
rights of any person to whom a promise to accept a bill may have been 
made, and who, on the faith of such promise, shall have drawn or 
negotiated the bill, to recover damages of the party making such prom- 
ise on his refusal to accept such bill. 

69 
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Src. 11. Every person upon whom a bill of exchange is drawn, and 
to whom the same is delivered for acceptance, who shall destroy such 
bill, or refuse, within twenty-four hours after such delivery, or within 
such other period as the holder may allow, to return the bill, accepted 
or non-accepted, to the holder, shall be deemed to have accepted the 
same. | 


Sec. 12. The rate of damages to be allowed and paid upon the usual 
protest for the non-payment of bills of exchange drawn or negotiated 
within this Territory shall be as follows: å 

Ist. If such bill shall have been drawn upon any person or persons 
in any of the United States or Territories east of the Rocky Mountains, 
fifteen dollars upon the hundred upon the principal sum specified in 
such bill. l 

2d. If such bill shall have been drawn on any person or persons in 
any port or place in Europe or any foreign country, twenty dollars 
upon the hundred upon the principal sum specified in such bill. 


Src. 13. Such damages shall be in lieu of interest, charges of protest, 
and all other charges incurred previous to and at the time of givin 
notice of non-payment; but the holder of such bill. shall be entitled 
to demand and recover lawful interest upon the aggregate amount of 
the principal sum specified in such bill, and of the damages thereon 
from the time of which notice of protest for non-payment shall have 
been given, and payment of such principal sum shall have been 
demanded. 


Src. 14. If the contents of such bill be expressed in money of 
account. of the United States, the amount due thereon, and the 
damages herein allowed for the non-payment thereof, shall be ascer- 
tained and determined without any reference to the rate of exchange 
existing between this Territory and the place on which such bill shall 
have been drawn at the time of the demand of payment or of notice 
of non-payment. 


Src. 15. If the contents of such bill be expressed in the money of 
account or currency of any foreign country, then the amount due, 
exclusive of the damages payable thereon, shall be ascertained and 
determined by the rate of exchange on the value of. such foreign cur- 
rency at the time of the demand of payment. 


Sec. 16. When a bill of exchange shall be protested for non-accept- 
ance the same rate of damages shall be allowed on the protest for non- 
acceptance as provided in the last four sections, and shall be in lieu of 
interest, charges of protest, and all other charges incurred previous to 
and at the time of giving notice of non-acceptance; but the holder 
shall be entitled to recover interest upon the aggregate amount of the 
principal sum specified in the bill, and of the damages thereon from 
the time of which notice of protest for non-acceptance shall have been 
given. | 

Src. 17. The damages allowed by this act shall be Tecovered only 
by the holder of the bill who shall have purchased the same, or some 
interest therein, for a valuable consideration. 


Src. 18. In all cases*where a notice of non-acceptance of a bill of 
exchange, or non-payment of a bill of exchange, promissory note or 
other negotiable instrument, be given by sending the same by mail, it 
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shall be sufficient if such notice be directed to the city or town where 
the person sought to be charged by such notice resided at the time of 
drawing, making or indorsing such bill of exchange, promissory note or 
other negotiable instrument, unless such person, at the time of affixin 

his signature to such bill, note or other negotiable instrument, shall, 
in ‘addition thereto, specify thereon the post-office to which he may ' 
require the notice to be addressed. 


4 


SEC. 19. Nothing in this act shall apply to bills of exchange, promis- 
sory notes or other negotiable instruments made or drawn before this 
act takes effect. 


Sec. 20. No presentment for payment of any note, bill of exchange 
or other negotiable instrument shall be made on the first day of Jan- 
uary, the fourth day of July, the twenty-fifth day of December, com- 
monly called Christmas, or on the first day of the week, called Sun- 
day; three days, commonly called days of grace, shall be allowed, 
except on sight bills or drafts, and any one of the holidays specified in 
this act coming within the three days of grace shall be counted as one 


of such days. . z 
Src. 21. This act shall take effect and be in force from and after its ` 
passage. 


APPROVED December 30, 1865. . ~ : 
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| CHAPTER LXXI.* 


Concerning Roads and Highways. 


SECTION 1. All roads shall be considered as public highways which 
are now used as such, and have been declared such by an act of the 
legislative assembly of this Territory, or by an order of a board of 
county commissioners, or board of supervisors of any county within 
this Territory, or which may be hereafter declared by the boards of 
supervisors within their respective counties; provided, that this act be 
so construed as not to affect in any manner or apply to the “Act to 
incorporate the Mohave and Prescott Toll-road Company, approved 
November 3, 18645” and, provided, further, that this act shall not 
apply to the counties of Pima and Mohave. 


Src.'2. It shall be the duty of the board of supervisors of each 
county to divide the county into a suitable number of road districts, 
and to appoint annually, or whenever vacancies may occur, an overseer 
for such district, whom they shall have power to remove at pleasure. 


Sec. 3. The county recorder of each county shall notify all persons 
who have been appointed road overseers within ten days after such 
appointment has been" made, informing them of such appointment, 
and describing the boundaries of their district. 


SEC. 4. The road overseers shall cause all the public highways within 
their respective districts to be kept clear from obstruction, and in good 
repair ; causing banks to be graded, bridges and causeways to be made 
when the same may be necessary, to keep the same in good repair, and 
to renew them when destroyed. 

Src. 5. The road overseers have power to make use of any gravel or 
dirt for improving the road, which may be absolutely necessary, from 
any adjacent unimproved lands, and the board of supervisors may 
allow such damages, if there be any, to the owners of said lands as 
they may deem just; provided, that said supervisors shall be liable to 
pay damages to the county, at the suit of any citizen, if it shall be 
proved that they have allowed extraordinary and extravagant damages. 


Sxc.'6. The board of supervisors shall have power to levy a road tax 
on all able-bodied men, which shall not exceed five cents on every one 
hundred dollars, for road purposes, to be levied and collected at the 
same time and in the same manner as other property taxes are col- 
lected ; provided, that the provisions of this section, so far as it relates 
to the road tax, shall not apply to any of the incorporated towns or 
cities of this Territory; and provided, that all able-bodied men shall 
pay, in addition to the road tax levied by the board of supervisors, the 


i 
* The greater part of this act has been repealed by the act of 1871, on the same subject, and 
which is made a part of this chapter. . 
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sum of six dollars each, or, at their option, two days’ work upon the 
road under the directiow of the road overseer. = 


Src. 7. The property tax so levied shall be collected by the sheriff of 
the county in the same manner as in the Collection of other taxes; 
but all road taxes for road purposes shall be collected by the overseers 
in their respective districts; provided, that the board of supervisors 
shall in all cases require a bond of such overseer, the amount to be 
fixed by them, to secure the payment of such moneys as he may 
receive under the provisions of this act. 


Sec. 8. Whenever any contract for the improvement of roads is to 
be made, advertisement thereof shall be given by the overseer of the 
district in which such improvement is to be made, by posting written 
notices in two of the most public places of his district, and by adver- 
tisement in one newspaper of the county, or, if none be published in 
the county, by notice posted at the court-house door ten days prior to 
the letting of such contract; and all contracts shall be awarded to the 
lowest responsible bidder, subject to the approval of the board of super- 
visors; provided, that the overseers'shall have power to make contracts 
for the improvement of roads which shall not exceed the sum-of fifty 


dollars, at their option, such contracts to be approved by the board of ` 


supervisors. 


Sec. 9. The board of supervisors of each county, on presentation of 
petition praying for a county road to be laid out in the county, or pray- 
ing for a cartroad to be laid out from the dwelling or plantation of 
any person through the lands of another to any public road, or from 


~ 


one public road to another, and designating the points therein, shall | 


cause notice to be given to the parties owning the land over which 
such road is to be located, and if objections by one or more of the 
owners shall be made, the board of supervisors shall consider and 
determine the same at their next regular meeting, and if they shall be 
of the opinion that such road is necessary, they shall appoint three 
persons as viewers to view and locate said road, and, upon the return of 
a certificate of the viewers, shall declare the same to be a public high- 
way; when absolutely necessary, the county surveyor, if there be any, 
may be called in by the supervisors to assist in said location. 


Src. 10. Each road overseer shall report to the board of supervisors, 
quarterly, the amount of money collected and paid out by him, and to 
whom and for what paid, the number of days he has been in actual 
- service, and also a list of delinquents; and the said overseers shall 
make an affidavit before a justice of the peace, or some other officer to 
administer oaths, that the said report and delinquent list are correct, 
to the best of his knowledge and belief; and any person refusing or 
neglecting to pay the road tax required by this act, to the overseer, 
within three days after the said tax shall have beeen demanded in writ- 
ing of him by such overseer, shall be considered delinquent, and the 
overseer shall proceed to levy and sell at public sale to the highest 
bidder, after giving public notice as required by law on sales of execu- 
tion, the property of such delinquent, or so much thereof as shall be 
necessary to satisfy such delinquent’s road tax and costs of makin 
such sale, which shall be the same fees as those allowed to the sheri 


for like services, on sale of execution. x 
Src. 11. The overseers shall each receive for their services; while in 
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actual employment, such compensation as shall be allowed by the board 
of supervisors, not to exceed six dollars per day. 


Sec. 12, If any person shall obstrict any public road, by felling any 
trees across the same, or by placing any other obstruction therein, or 
damming, digging or deepening a creek or river or its banks so as to 
destroy a' ford or crossing, he shall be liable to prosecution before any 
justice of the peace by any supervisor of the county or overseer of the 
road district on behalf of the county; and on conviction thereof*shall 
be fined in a sum not exceeding fifty dollars, and shall forfeit five dol- 
lars for every day he shall suffer said obstruction to remain, after he 
shall have been ordered to remove the same by the overseer. | 

Sec. 13, If any person shall willfully destroy or injure any bridge or 
causeway, or cause to be removed any of the plank or timber there- 
from, or cut down or injure any tree planted or growing as a shade 
tree in any public highway, or damage any highway by digging in it, 
he shall be liable to be prosecuted before any justice of the peace, by 
any supervisor of the county in behalf of said county, and, on convic- 
tion thereof, shall be fined in a sum not to exceed one hundred 
dollars. | 


‘Suc. 14. All fines collected under the provisions of this act shall be 
paid into the county treasury for the use of the road district in which 
the same were collected. 

Suc. 15. That sections sixteen, seventeen, eighteen, nineteen, twenty, 
twenty-one and twenty-two, of chapter nine of the Howell Code, en- 
titled “ Of the Local Administration of Counties,” and all acts or parts 
of acts in ‘conflict with this act are hereby repealed. 


Src. 16. This act to take effect and be in force from and after its 
passage. | 
APPROVED November 6, 1866. 
= 
Aw Act to provide for the location, construction and maintenance of 
| Public Roads in the Territory of Arizona- 


SECTION 1. All roads and highways in the Territory of Arizona 
which have been located as public highways by order of the board of 
` supervisors, and all roads in public use which have been recorded as 
public highways, or whieh may be recorded by authority of the board 
of supervisors, from and after the passage of this act, are hereby declared 
public highways; and all roads in the Territory of. Arizona now in 
public use, which do not come within the foregoing provisions of this 
section, are hereby declared vacated; provided, no toll-road shall be 
established on any road vacated by virtue of the foregoing provisions 
of this section, upon which there shall have been expended any money 
or labor belonging to the road fund or tax of the several counties, 
unless with the full knowledge and consent of the board of supervisors 
of said counties. 


_ Sxc. 2. It shall be the duty of the board of supervisors of the Terri- 
tory to divide the several counties into road districts, and to appoint 
annually, before the first Monday in March of each year, and at any 


| 


l 
] 
1 
l 
ji 
i 


i 
| 
| 
$ 


RoADS AND HIGHWAYS. l 551 


_time thereafter when vacancies shall occur from any cause, an overseer 
for each road district, whom they shall have power to remove at pleasure. 


Sec.:3. Immediately after such appointments are made the county 
recorder shall notify the appointees of their ‘appointment, and shall 
furnish to each road overseer a description of the boundaries of his 
district. i : 

SEC. 4. The road overseers shall, before entering upon the discharge 
of their duties, enter into a bond with two or more sureties, to be 
approved by the board of supervisérs, in such sum as they may deem 
necessary, conditioned for the faithful discharge of their duties as road | 
overseers to the best of their knowledge and ability, which bond shall 
be executed to the Territory of Arizona. 


Src. 5. The road overseers shall cause the public highways within 

~ their respective districts to be kept clear from obstructions and in 

good repair, causing banks to be graded, bridges and causeways to be 

constructed where the same may be necessary, to keep the same in 

repair, and to renew the same when destroyed, and to open new roads 
when ordered by the board of supervisors. 


SEC. 6. The road overseers shall have power to make use of any 
gravel, dirt, timber and rock for improving the roads necessary from ~ 
any adjacent unimproved land, and the board of supervisors may allow 
such damages, if any there be, to the owners or claimants of said lands 
as they may deem just; provided, that said board of supervisors shall 
be liable, jointly and severally, to pay damages to the county at the 
suit of any citizen, if it shall be made to appear that they have allowed 
extraordinary and extravagant damages to such property owners. 


Src. 7. The clerk of the board of supervisors shall cause proper 
blank receipts to be printed, of a uniform appearance, but annuall 
changing the style thereof, which receipts shall be signed by the cler 
of the board of supervisors of the county, in writing. No other 
receipts than the above mentioned shall be used by the road overseers, 
or given in payment for labor performed upon the roads, or for its 
equivalent in money, as hereinafter provided. 


Sxc. 8. The clerk of the board of supervisors, immediately after the 
road overseers shall have entered upon the discharge of their duties, 
Shall issue to each road overseer as many receipts, signed, as he ma 
require, taking his receipt for the same, and the receipts so delivere 
to.such overseer shall be accounted as so much cash paid him, at two 
dollars each. ‘The road overseers shall settle half-yearly with the 
clerk of the board of supervisors, to wit, on the first Monday in July 
and January, and all road receipts returned by them to the clerk of 
the board of -supervisors shall be deducted from the amount issued to 
each overseer as aforesaid ; and the overseers shall account to the board 
of supervisors, at their annual settlement, for all receipts not returned 
by them, and for all moneys received by them from the board of super- 
visors belonging to their respective road districts. ~ 


Src. 9. Every male resident of the Territory, over twenty-one and 
ander fifty years of age, shall be required to perform, either in person 
or by substitute, one day’s labor on the highways in their respective 
road districts, which labor shall be performed at any time during the 
year when required by the road overseer; or, in default of performing 
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labor, shall pay to the road overseer of his district the sum of two dol- 
lars, for the benefit of the highways of the district. Whenever the 
labor required by this section has been performed by any person, or, 
instead thereof, money paid, the road overseer shall deliver to the per- 
son entitled thereto a proper receipt, signed by the clerk of the board 
of supervisors, and countersigned by himself, specifying in said receipt 
whether received in money or labor; and no receipt shall be given for 
labor performed upon the roads unless one full day’s work has been 
performed to the satisfaction of the road overseer. 


Src. 10. The road overseer shall give at least three days’ notice, in 
writing, to each person resident of his district, subject to road tax, to 
appear on a certain day and hour named, and at a certain place in his 
district, to do and perform the labor required of him by section nine 
of this act; and any person thus notified, who shall fail to appear, 
either in person or by substitute, at the day, hour and place designated 
in said notice, or who, appearing, shall refuse to perform the labor 
required of him, shall be considered as a delinquent, and shall be pro- 
ceeded against as such, and the road overseer shall proceed to collect 
of him, in money, the sum of two dollars, in manner and form as here- 
inafter provided; provided, that nothing herein contained shall be so 
construed as to prevent the road overseer from accepting labor at any 
time from the delinquent, if he shall deem the same advisable. Any 
person who shall have been prevented by sickness from appearing pur- 
suant to notice, and who shall present to the clerk of the board of 
supervisors of his district a certificate from any physician, or three 
respectable: citizens of his district, certifying to his disability to per- 
form the required labor, shall not be liable as a delinquent under the 
provisions of this act. 


SEC. 11. Whenever any person shall be declared a delinquent, as 
provided in section ten of this act, it shall be the duty of the road 
overseers to levy upon any property of said delinquents which may be 
found, and to sell the same at auction, to the highest bidder, for cash, 
or so much thereof as may be necessary to pay the amount of his delin- 
quency, and the cost of levy and sale; provided, no sale shall be valid 
unless due ‘notice thereof has been posted in three of the most public 
places in the district, of the time and place of such sale, together with 
description, of property to be sold, at least five days previous thereto. 
The road overseer shall be entitled to charge three dollars for his ser- 
vices in levying upon and advertising property, and for selling the 
same, and the same shall not, in any manner, become a county charge. 
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E Sec. 12., Moneys, credits and effects of the delinquent may be 
attached in the hands of third parties by the road overseers, by deliver- 
ing to the party having such credits, moneys or effects of the delin- 
quent, a written order of garnishment, requiring said party to pay him 
the sum of money due by delinquent, and if the person thus served 
with notice shall pay the amount demanded, the road overseer shall 
deliver to him a receipt therefor, including the costs and charges 
allowed to, the overseer, viz., three dollars; and the receipt thus 
delivered shall be a legal offset to any claims existing against the 
party garnished in favor of the delinquent. If the person on whom 
the garnishment is served should neglect or refuse to pay to the road 
overseer the sum demanded of him, within five days after receiving 
said notice, the road overseer shall apply to any justice of the peace of 
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his township for an order requiring said person so served as aforesaid 
to be and appear before him forthwith, or, on a certain day named in 
said order, to answer, under oath, concerning any moneys, credits or - 
effects in his hands belonging to the delinquent, and if it shall appear - 

by the answer of the party, to the satisfaction of the justice, that he 
has moneys, effects or credits in his hands belonging to the delinquent, 
the justice shall enter in his docket a judgment against the party thus 
examined for the sum of five dollars and costs, two dollars of which 
shall be paid to the road overseer, and applied by him upon the 
construction and repairs of the highways in his district, and three 
dollars to the road overseer for his services. Upon receiving the said 
sum of five dollars, the overseer. shall execute a receipt for the sum of 
two dollars, signed by the clerk of the board of supervisors, and a 
receipt for the remainder, signed by himself. The judgment rendered 
against the person served with garnishment shall be collected in the 
same manner as other judgments in justices’ courts, and shall be a 
legal offset against the delinquent in favor of the judgment debtor. _ 


Sec. 13. The road overseers shall have power to let contracts for the 

_construction, repairs and improvement of public roads or bridges in 

their respective districts, when the amount of such contracts shall not 

exceed the sum of two hundred dollars; provided, that all the contract 

shall be let to the lowest responsible bidder; and, provided, that no 

contracts shall be let unless due notices of the time and place of 
letting has been given, by posting notices in at least three of the most 

public places in the district, at least one week prior to letting, specify- 

ing the work to be done, and asking for sealed proposals. All contracts - 
for the construction, repairs and improvement of roads involving an 

expenditure exceeding the sum of two hundred dollars, shall be let by 

the board of supervisors to the lowest responsible bidder, notice of such 

letting to be posted in three conspicuous places in the county, one-of 
which shall be in the immediate_vicinity of the place where the work 

is to be done, at least two weeks prior to the letting, asking for sealed 

proposals; but the’ road overseers may contract for repairs of roads or 

bridges to any sum not exceeding the sum of fifty dollars, without 

advertising for sealed proposals. 


Src. 14. All improvements upon the public highways shall be made 
under the supervision and direction of the road overseers of the dis- 
trict in which the improvement is made, and no contractor shall 


receive pay in full for work performed under his contract until the © _ 


road overseer has accepted the job from the contractor by certificate 
in writing; provided, that all contracts let by the board of supervisors 
shall by them be accepted. 


Src. 15. The board of supervisors, on presentation of a petition, © 
signed by ten or more persons, residents of the county, and paying 
road taxes therein, praying for a public road to be laid out or changed | 
within the county, or a petition signed by one or more persons, pray- 
ing for a private road or lane to be laid out from the ranch or dwelling 
of any person to the public road, and designating the location of the 
road to be established as prayed for, shall cause notice to be given by 
posting notices, for at least twenty days, in three of the most public 
places in the township where the road is situated, describing the pro- 
posed location or change, and stating the time when they will act upon 
the subject of the petition; and, if they consider a road necessary, 

70 


55E | Roaps AND HIGHWAYS. 


| l 
they shall appoint three viewers, the county surveyor to act as one, who 
shall view out and locate said road and appraise all legitimate damages 
arising from such location or change, and, upon the return of the cer- 
tificate of the viewers, together with the location, if satisfied with the 
same, they shall cause the location to be recorded in the county 
recorder’s office, and declare the same to be a public highway, and 
cause a notice.of their action to be served upon the road overseer of 
the district in which said road is located. They shall also order the 
payment for damages allowed to be paid out of any money not other- 
wise appropriated, in the county treasury, belonging to the township 
in which the road is located; provided, that all damages and 
expenses accruing from the location of any private road or lane shall 
be paid by the party or parties petitioning for said road; and the 
board of supervisors may, before acting upon any petition for such 
private road or lane, require such a bond from the party or parties so 
petitioning, as shall in their judgment seem proper, to be held as 
security for all damages or expense accruing from the location of said 
road, liabilities upon said bonds, to be collected as is provided by law 
in similar cases. The viewers shall receive for their services two dol- 
lars per day for each and every day actually employed, and twenty 
cents per mile necessarily traveled in going to and returning from the 
place where the contemplated road is situated, to be paid by the party 
or parties praying for such road, if the same shall not be granted ; but, 
if granted, then the fees of the viewers shall become a charge upon 
the road fund of the township in which the road prayed for is situ- 
ated, except in cases of private roads, in which cases all costs and 
expense accruing shall be paid as hereinbefore specified. 


Sec. 16. The board of supervisors shall have power to levy a prop- 


„erty tax, which shall not exceed ten cents on each one hundred dollars 


of real and personal property in the county, for road purposes, to be 
levied and collected at the same time and in the same manner as other 
property taxes are levied and collected, and the property tax, thus 
levied and collected, shall be paid into the county treasury for the 
benefit of the public roads lying in the township from which the same 
was collected, and the sum thus collected shall be divided among the 
several road districts of the township, and expended in the improve- 
ment of the roads in said district by the road overseers, under the direc- 
tion of the board of supervisors. 


SEC. 17. Each road overseer shall keep a correct account of all 
moneys collected by him in his district for road purposes, together 
with the names of persons who pay in cash, the amount paid by each, 


'the name of those who perform labor, the number of days’ work per- 


formed by each, and the names of all delinquents. At each half-yearly 
meeting of the board of supervisors, each road overseer shall render 
his half-yearly account to said board, verified before some officer hav- 
ing power to administer oaths, in which he shall exhibit the whole 
amount collected during each preceding half-year, the’ date when, and 
from whom received, the amount expended by him, to whom and for 


what purpose paid, the number of days he has been actually employed 


` upon the roads in his district, with the names of the persons employed, 


distinguishing between those working under pay and those performing 
labor, as required by section nine of this act, the whole number of 
receipts delivered, distinguishing between those given for labor and 
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those given for money, and the names of all delinquents. He shall 
also furnish a schedule of all property belonging to his road district. 
Upon receiving such reports, the board of supervisors shall make a 
final settlement with the road overseers, and shall allow them each for 
their services for each day actually and necessarily employed by.them 
upon the roads in their respective districts, the sum of three dollars 
per day, and the additional sum of twenty-five cents on each road tax 
collected in cash ; provided, that the time occupied in collecting said 
road tax shall not, in any manner, be construed as time spent in actual 
and necessary work on the roads. 


Src. 18. Each road overseer shall be the custodian of all public 
property belonging to his district, and shall be held responsible for its 
loss. He shall deliver the sare to his successor in office, on demand, 
and take a receipt of him forthe same, specifying each article. 


SEC. 19. Any person who shall obstruct any public highway, or any ; 


street or lane by felling any tree across the same, or by placing any 


\ 


other obstruction therein, or by excavating or flooding or digging | 
therein, or shall destroy any ford or crossing of any creek, gulch,- 


river or stream of any character by digging away the banks, or by 


damming, deepening or widening the same, or by filling up, or. in any. 


manner injuring or destroying any gutter or sewer constructed for the 
purpose of carrying away water from any road, shall be liable to a 


prosecution before any justice of the peace of the township, by any 


road overseer or citizen of the road district in which the offense is com- 


mitted, and upon conviction shall pay a fine of not less than twenty’ 


nor more than fifty dollars, and shall forfeit five dollars for every day 


he shall suffer such obstructions to remain, after he or they shall have. 


been ordered to remove the same, by the overseer or justice of the 
peace before whom he or they shall have been prosecuted; provided, 


that if any person or persons shall wish to dig or construct any ditch. 


across any public highway, street or lane, for the purpose of conveying 
water for mining, mechanical, agricultural or other necessary or useful 
purpose, they shall be permitted to dig or construct such ditch; in 
which case the owner or owners of such ditch shall construct, or cause 
to be constructed, and keep in repair at their own expense, good and 
substantial bridges or crossings over such ditch. If the owner or 
owners of any such ditch or ditches shall fail or neglect to construct 
such bridges or crossings, and keep the same in repair, he or they shall 
be liable to prosecution and fine, as hereinbefore provided in this 
section. 


Sec. 20. ff any person shall willfully destroy or injure any bridge, 
plank road or causeway, or remove or cause to be removed any plank 
or timber therefrom, or cut down or injure any tree, planted or grow- 
ing as a shade tree in any highway, street or lane, or damage any such 
highway, street or lane by digging in it, he shall be liable to be 
prosecuted before any justice of the peace of the township by the road 
overseer, or any citizen of the district in which the offense is commit- 
ted, and, on conviction, shall be fined in any sum not less than five 
nor more than one hundred dollars. 


SEC. 21. All actions commenced under the provisions of this act 
shall be in the name of the Territory of Arizona, and ‘no officer or 
resident, otherwise competent, shall be deemed incompetent to act as 
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such officer, or as a juror or witness in such case, because of any 
interest he may have in the event of such suit by reason of his being 
a resident; of such township merely. 


Src. 22. All fines collected under the provisions of this act shall be 
paid into the county treasury, for the benefit of the road district in 
which the same was collected. 


Src. 23. Any road overseer who shall fail to remove, or cause to be 
removed, any obstructions in the roads of their respective districts, 
within a reasonable time after being notified that such obstruction 
exists, shall be liable, upon conviction before any justice of the peace, 
at the suit of any citizen, to be fined in any sum not exceeding fifty 
dollars and costs, and shall forfeit and pay the sum of five dollars for 
each and every day thereafter in which he shall suffer said obstructions 
to remain, to be recovered in like manner, at the suit of any citizen. 
He shall also be liable on his bond for ail damages resulting from such 
obstructions. 


SEC. 24. All acts and parts of acts which conflict with the provisions 
of this act are hereby repealed. 


SEC. 25. This act shall take effect and be in force from and after its 


passage. | 
APPROVED February 18, 1871. 


` 
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AN Act declaring certain routes as a County Road in the Territory 
| of Arizona. 


SECTION 1. That the road or route known as the Woolsey trail, 
beginning at the town of Prescott, thence continuing in a north-east- 
erly direction a distance of twenty-five miles to the Agua Frio ranch; 
from thence continuing in a southerly course to Big Bug Creek ; from 
thence down said stream in a south-easterly course to Slate Creek; 
thence southerly to Black Canon or the new mines, thence continuing 
southerly to Bird Springs, and thence to Casa Blanca or Pima Villages, 
shall be declared by the passage of this act a county road, free for all 
intents and purposes therein required. 


Src. 2. And be it further enacted that said route or road shall not 
be subject to incorporation by any person or persons as a private toll- 
road for the period of one year from the passage of this bill. 

APPROVED October 24, 1864. 


AN ACT declaring certain routes County Roads in Arizona Territory. 


SECTION 1. That the road or route known as the “ Walnut Grove 
and Turkey Creek Trail,” leading from Bell’s ranch, on the La Paz 
and Prescott Road, to Turkey Creek, to wit: commencing at Bell’s 
ranch, continuing in a south-easterly direction to Walnut Grove; from 
thence continuing in an easterly direction to the Bully Buena mine, 
and thence (connecting at the Bully Buena mine, with the Big Bug 
-road) in a north-easterly direction to Woolsey’s ranch, situated on the 
Agua Frio, shall be declared by the passage of this act a county road, 
free for ‘all intents and purposes therein required. 
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Src. 2. That the road or route known as the “Walnut Grove and 
Prescott Trail,” leading from Walnut Grove to Prescott,:running from 
said Walnut Grove in a north-easterly direction, shall also be declared 
by the passage of this act a county road, free for all intents and pur- 
poses therein required. 


Sec. 3. This act shall take effect and be in force from and after its l 
passage. So ee 
APPROVED October 25, 1866. 
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| CHAPTER LXXII. 


Transferring a Special Fund to the General Fund, in the Ter- 
! ritorial Treasury. 


SECTION 1. That all funds in the Territorial treasury which have 
accrued, or may hereafter accrue, under the provisions of section fifty- 
one, chapter fifty, Howell Code, entitled “ Of the Registry and Govern- 
ment of Mines and Mineral Deposits,” are hereby transferred to the 
general fund in the Territorial treasury. 

Src. 2. This act to take effect and be in force from and after its 
passage.. 

APPROVED October 27, 1866. 
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CHAPTER LXXIII. 


To provide for the expenses of Arizona Territory. 


_Srctrion 1. That the Auditor of the Territory is hereby empowered 
to issue Territorial warrants, drawing upon the treasury of the Terri- 
tory in favor of all persons.to whom the legislative assembly of the 
Territory may direct. 


Sec. 2. That the Treasurer shall pay, out of any funds in his hands 
applicable to such use, the amount stated as due in the Auditor’s war- 
rants only, in the order in which they are drawn, according to priority 
of date; provided, that all warrants are receivable into the treasury 
in payment of any taxes, licenses or other dues to the Territory, and 
all warrants bearing date the same day bear equal priority, and shall 
be paid in the order in which they are presented for payment. 


Src. 3. That the Auditor shall issue his warrants on the Treasurer 
in any sum that the party entitled to the same may desire; provided, 
they shall not be less than five dollars, unless the sum due is less than 
that amount. 


Src. 4. That all warrants drawn up by the Auditor on the treasury 
of the Territory shall be in the following form : 


AUDITOR’S WARRANT. 
TERRITORY OF ARIZONA. WARRANT No. 
TREASURER OF THE TERRITORY OF ARIZONA : 


Pay to or order, 
dollars, out of any money in the Treasury not otherwise : 
appropriated, and charge the same to 
and this shall be your voucher. 


Issued, 186 Signed, 


Auditor, Arizona Territory. 


Src. 5. That warrants drawn by the Auditor of this Territory on the 
Treasurer shall be received by the sheriff or collector of the revenue in 
payment of taxes, fines and penalties, or other dues to the Territory, at 
par, and shall be received from such officer by the Treasurer, in settle- 
ment of revenue due from such sheriff or collector of the Territory. 


Src. 6. No sheriff, collector of the revenue, Territorial or county 
treasurer, shall buy, purchase, trade for, or in any manner deal in, the 
warrants drawn by the Auditor, or in any county warrants, except at 
their par value, and, for every offense committed against the provisions 


of this act, shall be fined in any sum not exceeding one thousand 
dollars. 


Src. 7. That each year the Auditor shall make an estimate of the 
probable amount of revenue derivable from the various sources, and 
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report the same to the legislative assembly of the Territory, by which 
they may ibe governed in their appropriations, and that every warrant 
shall be canceled or paid in its own financial year, out of the sums in 
the hands of the Treasurer, and that no warrant shall be issued over 
and above the estimate of said Auditor duly reported to the legislative 
assembly. 

Src. 8. That all Territorial warrants issued by the proper authorities 
of the Territory shall draw interest from and after the date of their 
presentation, at the rate of ten per cent per annum, until there are 
funds to pay said warrants in the hands of the Treasurer. 

DEO. 9. All acts and parts of acts in conflict with this act are hereby 
repealed. 

Src. 10. This act to take effect and be in force from and after the 
first day of January, A. D. 1867. 


APPROVED October 30, 1866. = 
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CHAPTER LXXIV. 


Concerning Escheated Estates. P 


SecTION 1. If any person shall die, or any person who may have 
died, within the limits of the Territory of Arizona, seized of any real 
or personal estate, and leaving no heirs, representatives or devisees 
capable of holding or inheriting the same, and in all cases when there 
is no owner of such real or personal estate capable of lawfully holding 
the same, such estate shall escheat to and be vested in the Territory of 
Arizona. 


Src. 2. Whenever the district attorney shall be informed or have 
reason to believe, that any real estate hath escheated to this Territory, 
by reason that any person hath died seized thereof, and hath left no 
heirs capable of inheriting the same, or by reason of the incapacity of 
the devisees to hold the same, or when he shall be informed or have 
reason to believe that any such estate hath otherwise escheated to the 
Territory, it shall be his duty to file an information in behalf of the 
Territory in the District Court of the judicial district in which such 
estate or any part thereof is situated; setting forth a description of 
the estate, the name of the person last lawfully seized, the name of the 
terre-tenant, the person in possession, and persons claiming such 
estate if known, and the facts and circumstances in consequence of 
which said estate is claimed to have escheated, and alleging that by 
reason thereof the Territory of Arizona hath right by law to such 
estate; whereupon such court shall award and issue a summons against 
such person or persons, bodies politic or corporate, alleged in such 
information to hold, possess or claim such estate, requiring them-to 
appear and show cause why such estate shall not be vested in the 
Territory within the time allowed by law in other civil cases; and the 
court shall make an order setting forth briefly the contents of said 
information, and requiring all persons interested in the estate to 
appear and show cause, if any they have, within thirty days from the 
date of said order, why the same should not vest in the Territory ; 
which order shall be published at least one month from the date 
thereof, in a newspaper published in said district, if one be published 
therein, and, ih case no newspaper should be published in said district - 
(by direction of the judge), in some other newspaper published in this 
Territory. | 


SEC. 3. All persons, bodies politic and corporate, named in such 
information as terre-tenant or claimant to the estate, may appear ard 
plead to such proceedings, and may traverse or deny the facts stated in 
the information, the title of the Territory to lands and tenements or 
personal property therein mentioned, at any time on or before the 
return day of the summons, and any other person claiming an interest 
in such estate may appear and be made a defendant, and plead as 
aforesaid by motion for that purpose, in open court, within the time 
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allowed for pleading as aforesaid; and, if no person shall appear and 
plead as aforesaid, and the person or persons, bodies politic or corpor- 
ate to whom summons was directed, shall refuse to plead within the 
time named in the summons, then judgment shall be rendered that 
the Territory be seized of the lands and tenements or personal prop- 
erty in such information claimed. But if any person shall appear and 
deny the title set up by the Territory, or traverse any material fact set 
-forth in the information, the issue or issues shall be made up and tried 
as other issues of fact, and a survey may be ordered and entered as in 
other actions, when the title or boundary is drawn in question; and 
if, after the issues are tried, it shall appear from the facts found or 
` admitted that the Territory hath good title to the land, tenements or 
personal property, in the information mentioned or any part thereof, 
judgment shall be rendered that the Territory be seized thereof, and 
recover costs against the defendants. 


SEC. 4. The said District Court, upon the filing of said information, 
and application of the district attorney, either before or after answer, 
upon notice, the party or parties claiming such estate, if known, may 
(sufficient cause therefor being shown) appoint a receiver to take 
charge and receive the rents and profits of the same until the title to 
such. real estate shall be finally settled. 


Sec. 5. All moneys which shall accrue to the Territory by the sale 
of personal or real property of an escheated estate, or from the rents or 
profits of lands or tenements held as escheated, shall be paid into the 
common. school fund of this Territory, to be used only as the common 
school fund is now or shall hereafter be authorized to be used by law. 
[As amended in 1867. | 


SEc. 6. Any party who shall have appeared to any proceedings as 
aforesaid, and the district attorney in behalf of the Territory, shall, 
respectively, have the same right to prosecute on appeal, or writ of 
error, upon any judgment as aforesaid, as parties in other cases. 


Src. 7. The administrator upon any such estate shall proceed as in 
other cases to settle the estate, and shall, after all just debts against 
said estate are paid, and the expenses of administration, pay over the 
residue of the moneys belonging to the estate, if any there be, to the 
Territorial Treasurer, who shall place the same in the general fund of 
the Territory. The said Treasurer shall keep a just and true account 
of all the moneys paid into the treasury from such sources, and the 
district attorney shall file with said Treasurer a statement of all lands 
vested in the Territory as aforesaid, immediately after final judgment 
as aforesaid; and if any person shall appear within ten years after the 
death of the intestate, and claim any such moneys paid into the 
treasury as aforesaid, as heir or legal representative, such person may 
file a petition to the District Court in the district in which the seat of 
government may be at the time, stating the nature of his claim, and 
praying such money may be paid him; a copy of such petition shall be 
served on the district attorney, at least twenty days before the hearing 
of said petition, who shall put in answer to the same, and the court 
thereupon shall examine said claim and the allegations and proofs, 
and if the court shall find that such person is entitled to any money 
paid into the Territorial treasury as aforesaid, he shall, by an order, 
direct the board of Auditors to issue their warrant on the treasury for 
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the payment of the same without interest or cost to the Territory, a 
copy of which order, under the’seal of the court, shall be a sufficient 
voucher for the issuing of said warrant; and if any person shall appear 
and claim land vested in the Territory as aforesaid, within five years 
after the judgment was rendered, it shall be lawful for such person 
(other than such as was served with summons, or appeared to the pro- 
ceeding of their heirs or assigns) to file in the District Court, in the 
district where the lands claimed lie, a petition setting forth the nature 
,of his claim, and praying that the said lands be relinquished to him, a 
‘copy of which petition shall be served on the district attorney, who 
shall put in an answer, and the court thereupon shall examine said 
claim, allegations, and proofs, and if it shall appear that such person 
ig entitled to such land claimed in the petition, the court shall decree 
accordingly, which shall be effectual for divesting the interests of the 
Territory in or to the lands, but no costs shall be charged to the Terri- 
tory, and the claimant or claimants shall pay the costs of the proceed- 
ing, and all persons who shall fail to appear and file their petition 
within the time limited as aforesaid, shall be forever barred; saving, 
however, infants, persons of unsound mind, or persons beyond the 
limits of the United States, who may appear and file their petitions as 
aforesaid, at any time within five years after their respective disabilities 
are removed; provided, however, that the legislature may cause such 
lands to be sold at any time after seizure in such manner as they má 
by law prescribe, in which case the claimants shall be entitled to the 
o in lieu of said lands, upon obtaining a decree or order as 
aforesaid. 


Suc. 8 Subdivision nine of section one of chapter twenty-six, Howell 
Code, entitled “ Of Title to Real Property by Descent,” and all acts 
and parts of acts in conflict with this act, are hereby repeated. 

Szo. 9. This act shall take effect and be in force from and after its 
passage. 


APPROVED October 27, 1866. 


Aw Act amendatory of an act entitled “ An act concerning Escheated 
Estates,” approved October 27, 1866. 


SECTION 1. That section five of an act entitled “An Act concerning 
Escheated Estates,” approved October 27, 1866, be and the same is 
hereby amended so as to read as follows: et as 

§ 5. All moneys which shall accrue to the Territory by the sale 
of personal or real property of an escheated estate, or from the rents qr 
profits of lands or tenements held as escheated, shall be paid into the 
common school fund of this Territory, to be used only as the common 
school fund is now or shall hereafter be authorized to be used by law. 


Sec. 2. This act shall take effect and be in force from and after its 
passage. 
APPROVED October 3, 1867. 
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CHAPTER LXXV. 


To Permanently locate the Capital, or Seat of Government, of the 
R Territory of Arizona. 


SEcTION 1. That on and after the first day of November, one thou- 
- sand eight hundred and sixty-seven, the permanent seat of government 
and capital of this Territory shall be and the same is hereby established 
and located at the town of Tucson, in the county of Pima. 


NEC. 2. All acts and parts or sections of acts hitherto passed by the 
legislative assembly of the Territory inconsistent with the provisions 
of this act are hereby repealed. 


APPROVED October 4, 1867. 
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CHAPTER LXXVI. 


Authorizing the construction of wells on desert roads and exempting 
the same from taxation by the Territory. 


SECTION 1. That any person may dig or bore wells on any unoccu- 
pied lands within a distance of not less than ten miles from livin 
water, and not more than one-half mile distant from any desert ro 
within the Territory, for the accommodation of travelers thereon, and 
such well or wells, and all tenements and appurtenances connected 
therewith of no greater value than.three thousand dollars, shall, for a 
period of two years, from and after the completion of said well or wells, 
be exempt from taxes by the Territory, except for taxes and license for 
tavern-keeping, and the sale of distilled liquors; provided, said well or 
wells shall be not less than one hundred feet in depth, and kept in a. 
suitable condition to furnish sufficient water for the accommodation of. 
those who may travel on said road. 


Src. 2. Persons who would avail themselves of the provisions of this 
act shall, on the completion of said well or wells, give notice of the 
same to the clerk of the board of supervisors, or to the county recorder 
of the county in which said well or wells shall be situated, and the board 
of supervisors shall cause due examination to be made of said well or 
wells, and if they shall be satisfied that the requirements of the first 
section of this act shall have been complied with, they shall notify the 
proper officers that no Territorial taxes, other than those excepted in 
section first, shall be assessed or collected thereon, for the period of two 
years from the date and service of such notice. 


Szo. 3. This act shall take effect and be in force from and after the 
first day of January next. l . 
APPROVED October 5, 1857. 
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CHAPTER LXXVII. 


Creating the Office of Public Administrator, and providing for the 
government of the same. 


‘N 


SECTION 1. There shall be elected in each organized county of this 
Territory, at the next general election in 1868, a public administrator, 
who shall be ex officio coroner in and for his county. Each public 
administrator hereafter elected shall take the constitutional official 
oath, and give such official bond as shall be in amount required and 
fixed by order of the board of supervisors of the county, to be condi- 
tioned, secured, approved, filed and recorded as the bonds of other 
county officers are, and shall be so conditioned as to hold the principal 
and sureties liable for any breach thereof, made while acting or illegally 
refusing to act. In either capacity, the official oath shall be for the 
faithful performance of the duties of both offices. 


Sec. 2. The official bond of no public administrator shall be less: 
than five thousand dollars, and the board of supervisors may, upon 
good cause shown, require, at any time, a new bond or an additional 
bond, to be given on ten days’ notice in writing, and, if not so given, 
shall thereupon declare the office vacant, and shall fill the vacancy by 
appointment-for the remainder of the term, and shall fill a vacancy in 
like manner if arising from any other cause. Every person elected to 
the office of public administrator shall qualify within ten days after he 
shall have been declared elected. Any person appointed to the said 
office shall qualify in like manner. 


Src. 3. The public administrator of each county shall have the right, 
and itis hereby made his duty, to administer according to law upon the 
estates of any person who died intestate in, or was, at the time of his 
or her death, a resident of, the county, or had assets therein not 
administered, or in some other county, or of a deceased stranger, or of 
a deceased testate, when no executor is appointed, or, if appointed, 
fails to qualify, unless administered upon within one month after 
death of testate, or within the time provided by law for an intestate, 
by a relative, by blood or marriage, within the fourth degree of. con- 
sanguinity. or legal relation, or as it is now provided by law. [As 
amended in 1871. 


Sec. 4. Each public administrator shall, in the month of December 
and June in each year, make a verified written report to the Probate ` 
judge ‘having jurisdiction in the premises, of all estates of deceased 
persons which have officially passed into his hands, the value of the 
same, the expenses, if any, paid thereon, and the balance of property, 
effects or moneys, if any, remaining in his hands; and the judge to 
whom such report is made shall cause it to be made public, by publi- 
cation or by posting, as he may deem just and right. 


SEC, 5. Hach executor, administrator and public administrator, on 
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final settlement of an estate and proper order of the court having 
jurisdiction in the matter thereof, or before final settlement upon the 
regular order of the court aforesaid, shall pay over all moneys of each 
estate to the lawful heirs or legatees or devisees thereof, and if there 
be none of either, then to the Territorial Treasurer, and if the same 
be escheated to the Territory, then the Territorial Treasurer shall place 
the same to a separate fund, to be devoted and pledged to educational . 
purposes. 


SEC. 6. No public administrator shall be interested in any wise in 
any expenditures of any kind, made on account of any estate of a 
deceased person upon which he is administering, save as necessarily 
made in the due course of such administration, and he shall state in 
his semi-annual reports, by affidavit, that he had not been so interested. 


Src. 7. It shall be the duty of all persons, especially of all civil 
officers, to give all information in their possession to the public admin- 
istrator, respecting estates and the property and condition thereof. 
Public administrators may, and it is hereby made their official duty to, 
institute, maintain and prosecute all necessary proceedings or actions 
at law, or in equity, for the recovery and for the protection of the prop- 
erty, debts, papers, or other estate of any deceased person, upon. whose. 
estate they may be administering. 


Src. 8. Public administrators, when‘acting as ex officio coroners, shall 
be governed by the same laws by which justices of the peace have been, 
when so acting, and shall receive the same fees allowed heretofore for 
such services. 


Src. 9. The fees of public administrators shall be five per.cent upon 
the amount of the estate administered by them, which percentage shall 
be the only compensation allowed for their services. 


Src. 10. The public administrator is authorized to administer upon 
the estates of deceased persons in cases where by law he is entitled to 
administration by virtue of his office, and shall not be required to 
make formal application for letters of administration, nor shall he 
be required to file any bond, except as public administrator; provided, 
that the bond of any public administrator may be increased as provided 
for in section two of this act. 


Src. 11. Any money paid into the Territorial treasury under the 
provisions of this act, excepting from an escheated estate, may be 
recovered by the rightful heirs or legatees thereof in the following 
. manner: Such heir, heirs, legatee or legatees, may present their claim 
therefor in the Probate Cuurt which had jurisdiction of the final set- 
tlement of the estate to which such money*belonged, and make proof 
of the validity:of such claim, after notice given to the Attorney-Gen- 
eral of the Territory to the satisfaction of such court. If satisfied on 
the hearing that such claimant or claimants are rightfully entitled to 
the same, the court shall enter a decree that such money be paid 
to him or them; such decree shall be certified to by the Territorial 
Auditor, stating the amount found to be due, and the said Auditor 
‘shall allow the same, and certify it to the Territorial Treasurer who 
shall pay the same; provided, no action shall-be maintained under the 
provisions of this act, unless commenced within three years next after 
the final settlement of the estate to which they relate; and provided 
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further, that all costs of such proceedings shall be paid by the appli- 
cant or applicants. If not applied for within three years as above pro- 
vided, or applied for and not obtained, such money shall then be placed 
in the educational fund as provided for in section five of this act. 


Src. 12. All acts and parts of acts, so far only as they conflict with 
the provisions of this act, are hereby repealed. 

Sc. 13. This act shall take effect and be in force on and after its 
passage. 

APPROVED October 5, 1867. 


AN Act to amend section three of an act entitled “An act creating 
the office of Public Administrator, and providing for the govern- 
ment of 'the same,” approved October 5, A. D. 1867. 


SEcTION 1. That section three of said act be so amended as to read 
- as follows: i 

§ 3. The public administrator of each county shall have the right, 
and it is hereby made his duty, to administer according to law upon 
the estates of any person who died intestate in, or was at the time of 
-his or her death a resident of, the county, or had assets therein not 
administered, or in some other county, or of a deceased stranger, or of 
a deceased testate, when no executor is appointed, or if appointed fails 
to qualify, unless administered upon within one month after death of 
testate, or ‘within the time provided by law for an intestate, by a rela- 
tive, by blood or marriage, within the fourth degree of consanguinity 
or legal relation, or as it is now provided by law. ` 


SEC. 2. Whenever any stranger or person without known heirs shall 
die intestate in house or premises of any other person, it shall be the 
duty of such person, or any one knowing thereof, to give immediate 
notice to the public administrator, and in default thereof he shall be 
liable to any damage that may be sustained thereby, to-be recovered 
by the public administrator or any party interested. 


SEC. 3. He shall make a perfect inventory of all such estate and 
account for the same as near as circumstances will permit, according 
to the law prescribing the duties of administration, subject to the con-. 
trol and direction of the Probate Court. 


Src. 4. All acts and parts of acts in conflict with the provisions of 
this act are hereby repealed. 

SEC. 5. This act shall take effect and be in force from and after its 
passage. | 

APPROVED February 13, 1871. 
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CHAPTER LXXVIII. 


Concerning the Territorial Indebtedness. 
SEcTION 1.. Repealed by the laws of 1868. 
SEC. 2. Repealed by the laws of 1868. 
Src. 3. Repealed by the laws of 1868. 
Src. 4. Repealed by the laws of 1868. 


Src. 5. From the date when this act shall take effect the salaries of - 
the Territorial Auditor and the Territorial Treasurer shall be, for each, 
six hundred and fifty dollars per annum, and no other compensation 
shall be allowed. The salary of the district attorney, for the district 
in which the capital may be, shall be one hundred dollars per annum, 
for services as Attorney-General, and no further compensation shall be 
allowed him as Attorney-General, other than the fees prescribed by 
law. 


Src. 6. The Auditor shall audit and the Treasurer shall pay the 
salaries allowed in the previous section, and also all just charges by 
the several counties for the keeping of Territorial prisoners. 


Suc. 7. Repealed by the laws of 1868. 


Src. 8: The Territorial Treasurer shall draw his warrants quarterly 
on the several county treasurers for all moneys that may be due him 
as Treasurer; provided, that, from the date when this act shall take 
effect, all moneys due the Territory, from whatever source derived, 
shall be paid in United States legal currency. 


Szo. 9. Repealed by the laws of 1868. 


Src. 10. The Auditor and Treasurer shall each deliver to the Governor 
annually, not less than twenty days before the annual meeting of the 
Territorial legislature, a written statement containing a full exhibit of 
the accounts of their respective offices, and shall immediately after the 
convening of the legislature transmit a copy of said statement to the 
house of representatives. 


Src. 11. All warrants issued by the Territorial Auditor on and after 
the fifteenth day of August, A. D. 186%, shall be paid only in their 
regular order, according to their priority of date. 

Szc. 12. All acts and parts of acts conflicting with the provisions of 
this act are hereby repealed. 

Src. 13. This act shall take effect and be in force from and after the 
first day of December, A. D. 1867. 

APPROVED October 5, 1865. 
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AN Act to repeal sections one, two, three, four, seven and nine of an 


act entitled “An act concerning the Territorial Indebtedness,” 

approved October 5, 1867. 

SECTION 1. That sections one, two, three, four, seven and nine, of an 
act entitled “An act concerning the Territorial Indebtedness,” 
approved October fifth, A. D. one thousand eight hundred and sixty- 
seven, be and the same are hereby repealed. 

SEC. 2. That this act shall take effect and be in force from and after 
its passage. 

APPROVED December 15, 1868. 
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CHAPTER LXXIX. 


Regarding Territorial Bonds and Warrants. 


SEcTION 1. That all outstanding bonds issued by the Territorial 
Treasurer under authority of the act, “To provide for the contingent 
expenses of the Territorial Government,” approved November ninth, 
one thousand eight hundred and sixty-four, are hereby declared valid 
and legal, and the faith and credit of the Territory pledged for their 
payment. 


Src. 2. The interest on said bonds shall be paid by the Treasurer 
upon presentation of the coupons at-his office: in cases where the 
bonds are already due, and the coupons exhausted, the interest shall be 
computed from the date when the bond became due, and paid annually 
at the same rates as called for by the coupons; the Treasurer shall 
take the receipt of the bondholder, for interest paid in this manner as 
a voucher, and shall indorse upon the bond the date to which th 
interest is paid. 


Src. 3. The Territorial Treasurer is authorized to set apart from 
the money of the. Territory, from time to time, a sufficient amount to 
pay the. interest on the Territorial bonds as it shall become due. 


Sec. 4. All Territorial warrants now outstanding and those here- 
after drawn shall be paid by the Treasurer in the order in which they 
were issued, upon presentation ; provided, they are drawn in accord- 
ance with the Territorial laws.. If wpon presentation to the Treasurer 
of any warrant he has not the funds in hand to pay the same, he shall 
indorse the day of its presentation upon the back of the warrant, and 
whenever it is paid interest, at the rate of ten per cent per annum in 
United States currency, shall be allowed from said day, and paid in 
addition to the principal. 


Src. 5. Whenever the Treasurer has on hand funds beyond the 
amount to pay interest on the bonds, and to meet outstanding warrants, 
-he shall proceed to redeem the bonds of the Territory in the order of - 
their presentation to him. If none are presented, he shall advertise in 
the paper published at the capital at least two consecutive times, 
announcing his readiness to redeem bonds to the extent of the funds 
on hand, and shall allow at least thirty days for their presentation. 


Sec. 6. All acts and parts of acts conflicting with the provisions of 
this act are hereby repealed. 


Sec. 7. This act shall take effect and be in force from and after its. 
passage. 
APPROVED December 15, 1868. 


es 
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CHAPTER LXXX. 
Concerning the Territorial Treasurer, the County Freasurers and 
| Clerks of Boards of Supervisors. 


SECTION 1. It shall be the duty of the county treasurer, county col- 
lector and district attorney of each county in this Territory to assem- 
ble with the board of supervisors of their respective counties at their 
regular meeting on the first Monday in January, April, July and Octo- 
ber of each year, at 10 o’clock A. M. of said days. The county col- 
lector shall then, in the presence of the board of supervisors, make a full 
statement of all his accounts with the treasurer, and deposit in the 
hands ofsaid treasurer all money, blank licenses, poll tax receipts, and 
all other accounts that may be due the county or Territory, taking the 
treasurer’s receipt therefor, except the delinquent tax roll. 


Src. 2. Each of the county treasurers shall at said meeting, after 
the settlement made by the collector, place in the hands of the board 
of supervisors all money, books and papers pertaining to his office, and 
the supervisors shall then and there examine all the accounts of said 
treasurer, and, if found correct in every particular, they shall return to 
him all such money, books and papers, taking his receipt therefor, 
and charging him with the same. The treasurer shall then turn over 
to the county collector all such books, blank licenses, poll tax receipts 
and other papers as may be necessary to enable him to proceed with 
his collections, and the county collector and board of supervisors shall, 
within five days after the first Monday in January in each year, deliver 
to the district attorney the delinquent tax roll, revised, and the col- 
lector and district attorney of each county shall immediately proceed to 
collect the delinquent taxes and licenses as required by law. 


Src. 3. If any defalcation or neglect of duty shall appear on the 
part of any county collector or county treasurer, in the settlement 
hereinbefore provided for, it shall be the duty of the board of super- 
visors to forthwith suspend such officer from the discharge of any 
official acts, and to immediately appoint some competent person to fill 
such office until such defalcation or neglect shall be finally adjudicated, 
and the person so appointed shall immediately give such bonds and 
make such other qualifications as is provided for by law, and it shall 
be the duty of the board of supervisors to retain in their possession all. 
money and papers that they may receive from such defaulting or neg- 
lectful officer, until the person appointed in his place shall have quali- 
fied; when they shall deliver the same to such person, taking his 


-receipt therefor, and filing the same with the clerk of the board for 


reference. 


Src. 4.yFrom and after the first Monday in January, A. D. one 
thousand eight hundred and sixty-nine, it shall be the duty of the 
clerk of the board of supervisors of each county, immediately after 
each quarterly settlement of the county treasurer with the board of 
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supervisors, to prepare a statement of the amount of all money, from 
whatsoever source collected, paid over to the board, showing the por- 
tion thereof belonging to the Territory; and, within ten days after 
each settlement of the county treasurer, to transmit said statement, 
certified to by the said clerk in his official capacity, to the .Territorial 
Treasurer. l ; 


Sero. 5. Within ten days after the issuance of the warrant by the 
chairman of the board of supervisors for the collection of the taxes 
levied in the annual tax roll, it shall be the duty of the clerk of the 
board of supervisors in each county to transmit to the Territorial 
Treasurer a written statement, showing the amount of taxes due the 
Territory, contained in the annual tax roll, as shall appear from the 
footings made by the board. < 


Src. 6. Within ten days from the first ponca in January of each 
year hereafter, it shall be the duty of the clerk of the board of super- 
visors in each county to transmit to the Territorial Treasurer a writ- 
ten statement, showing the amount of the delinquent tax roll. 


SEC. 7. On reception of the statement from the clerk of the board 
of supervisors, required by section four, the Territorial Treasurer is 
- authorized to draw upon the county treasurer of each county for the 
amount of Territorial money shown to be in his hands; ordering the 
transmission of said money in the United States mails by registered 
letters, at the risk of the Territory, and, upon the reception of such 
order, the county treasurer is hereby required to so transmit all such 
money within ten days thereafter, under the penalties provided by law 
for neglect of duty; provided, that nothing in this section shall be 
construed to prevent the Territorial Treasurer from ordering the trans- 
mission of Territorial money by such other method as he may deem 
expedient at his own risk. l 


SEC. 8. It shall be the duty of the district attorney to pay to the 
county treasurer, on the first Monday of each month, all money due 
the county, collected by him during the preceding month. 


Serc. 9. It shall be the duty of the sheriff to pay to the treasurer on 
the first Monday of each month. 


Src. 10. The books of account of the board of supervisors shall be 


open to inspection at all times. 


Src. 11. On or before the first day of January, A. D. one thousand | 
eight hundred and sixty-nine, and from time to time thereafter, as 
occasion may require, the board of supervisors shall furnish to the 
clerk of the board of supervisors and county treasurer all necessary 
books and blank receipts, and none other shall be used by said officers 
than those so furnished ; and it shall be the duty of the clerk of the 
board of supervisors and the county treasurer to sign all such blank 
receipts as furnished the several county officers by the board of super- 
. Visors, as provided in the preceding part of this section. 


Sec. 12. On and after the first day of January, A. D. one thousand 
eight hundred and sixty-nine, all county dues shall be paid in lawful 
money. P 


` SEC. 13. All outstanding county warrants, and all warrants hereafter 
issued by a board of supervisors, shall be paid in the order in which 


# 
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they are issued ; provided, that it shall be the duty of the county 
treasurer, whenever he shall have on hand funds to the amount of five 
hundred dollars, to advertise by publication in some newspaper pub- 
lished in his county, if there be one, if not, by public notices in at 
least three,conspicuous places in said county, that he will redeem war- 
rants to that amount, specifying the numbers of the warrants then in 
order for redemption; provided, further, that if any warrant so speci- 
fied shall not be presented within ten days from the date of such 
advertisement, said warrants shall lie over until the succeeding adver- 
tisement is made, and warrants next in order shall be paid on 
presentation. l 


Sec. 14. If, under the provision of the preceding section, the war- 
rant next in order for payment shall exceed the sum of five hundred 
dollars, the treasurer shall pay the amount on hand on said warrant, 
indorsing the same thereon. 


SEC. 15. The county treasurer shall, on the first Monday in January, 
make a full and complete statement of all money received, and from 
what source, and of all money disbursed by him, and transmit a cop 
of the same to the Territorial Treasurer, and file a copy with the cler 


of the board of supervisors. 


SEC. 16. | All acts and parts of acts conflicting with the provisions 


of this act are hereby repealed. 
Src. 17. This act shall take effect and be in force on and after the 
thirty-first: day of December, A. D. eighteen hundred and sixty-eight. 
APPROVED December 15, 1868. 
| 
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CHAPTER LXXXI. 


Concerning Public Highways or Streets in Towns having a Popula- 
tion exceeding Five Hundred. ; 


SECTION 1. In all the towns in this Territory not incorporated, and - 
containing a population of more than five hundred souls, the streets 
shall be considered as public highways, and under the control of the 
board supervisors of the county in which such towns may be 
situated. 


Src. 2. The board of supervisors of the several counties are hereby 
authorized and empowered to spi rec in all such towns in their. | 
respective counties, what streets shall be considered public highways 
under the provisions of this act, and to give appropriate names to all 
such streets; provided, that this act shall apply only to towns or por- 
tions of towns, settled upon or built since the first day of May, A. D. 
1864. 


_ Sec. 3. The board of supervisors of each county is hereby authorized 
and empowered to appoint a superintendent of streets and highways 
in said towns, who shall receive for his services in that capacity such 
sum for each year, payable quarterly out of any save funds appro- 
priated for the benefit of public highways, as may be deemed just in 
the discretion of the supervisors. . 


Src. 4. It shall be the duty of the superintendent appointed, as pro- 
vided in section three of this act, to superintend the public streets or 
highways, and have them leveled in such manner and to such extent 
as may be directed by the board of supervisors, and keeping in good 
condition for service, and as soon as practicable after his appointment 
as such superintendent, and at such other times afterward as the board’ 
of supervisors may direct, he shall notify the owners or occupants of 
lots on each of said streets, or of proposed new streets, to: level the 
ground in front of their said lots to the middle of said street, so far as 
their lots may extend on said street. i 


’ Suc. 5. Every owner or occupant of lots upon the said streets, 
whether buildings be erected thereon, or the lots be vacant, upon 
receiving from the superintendent the notification required by section - 
four of this act, shall perform, or cause to be performed, the labor 
required by said section four, within one month from the date of -such 
notification. The said labor to be performed by or at the expense o 
the owners of said property. . 


. Sec. 6. If any person or persons, owning or occupying buildings or 
lots on said streets, shall fail to comply with the provisions of section 
_ five of this act, the superintendent shall forthwith bring suit against 
such person or persons, so offending, before any justice of the peace of 
the county in which such town is situated, for violation of the pro- 
visions of this act, and upon conviction thereof such person or per- 
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sons, shall be fined not less than ten dollars nor more than one hun- 
dred dollars for each and every violation of this act. 

Sec. 7. All fines collected under the provisions of this act shall be 
forthwith paid into the county treasury by the justice-of the peace 
collecting the same, and all moneys so paid into the county treasury 
shall be applied by the board of supervisors to the purpose of repairing 
the streets or highways of the towns in which such fines were collected. 

Sro. 8. All acts and parts of acts in conflict with this act are hereby 
repealed. | 

Src. 9.) This act shall take effect and be in force from and after its 
passage. 

APPROVED December 14, 1868. 
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CHAPTER LXXXII. - 
Permitting Agricultural Products grown on the Colorado River bot- 
toms within California to be sold in the Territory of Arizona with- 
out Incense. U 


Section 1. That all agricultural products grown on the Colorado 
river bottoms, on the west side of said river, may be sold at any place 
within the Territory of Arizona without the payment of any license or 
other tax of any kind for the importation of the same. ~ 


SEC. 2. This act shall take effect and be in force from and after its 
passage. ` 
APPROVED October 1, 1867. 


CHAPTER LXXXIII. 


Regarding Weights and Measures. 


SECTION 1. That it is hereby established that throughout this Terri- 
tory a bushel of corn shall consist of fifty-four pounds; a bushel of wheat 
of sixty pounds; a bushel of barley of forty-five pounds; a bushel of 
rye of fifty-six pounds; a bushel of oats of thirty-two pounds; a 
bushel of small white beans of sixty pounds; a bushel of other beans 
of fifty-five pounds; one hundred pounds shall constitute one hun- 
dred weight, and two thousand pounds shall constitute one ton. 


Szc. 2. In all transactions the foregoing shall be the standard of 
weights in this Territory, unless otherwise especially agreed upon by 
the parties interested. 


Sxc. 3. This act shall take effect and be in force from and after its 
passage. ` 


_ APPROVED December 14, 1868. 
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| To enforce the Collection of Territorial Revenue. 
SEcTIoN 1. That in all suits or proceedings of a civil nature in the 


name or in behalf of the Territory, for the purpose of enforcing the 
revenue of the Territory against county officers or other persons delin- 
quent in that behalf, the District Court for the county and the proper 
judge thereof in which the capital is or may be located or otherwise 
established shall have the same jurisdiction as the court or judge of 
the county in which any such cause of action shall have or may here- 
after have, or in which any such delinquent may reside or be found, 
and that, for the purpose of exercising the jurisdiction hereby given, 
the process of the said court or judge of the county in which the cap- 
ital is or may be situated, may be ad irene to the sheriff or any other 
proper offcer of any county in the Territory, and shall by such sheriff 
or other officer be executed and returned to the court or judge issuing 
the same, in like manner and with the same force and*effect as if the 
same had issued from the court or proper judge of which such sheriff 
or other officer is the proper officer by existing law, or as the court or 
judge issuing the same shall direct. 

Src. 2. All acts or parts of acts conflicting with this act are hereby 
repealed. ' 

Src. 3, This act shall take effect and be in force from and after the 
first day of January, A. D. one thousand eight hundred and sixty-nine. 


APPROVED December 15, 1868. 
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CHAPTER LXXXV. 
Creating the Office of County Surveyor. 


SECTION t- Thatthereshall be elected in each county of the Terri- 
tory, at the next general election, a county surveyor, who shall take 
the official oath now prescribed by law, and give such official bond as 
shall be in amount fixed by the board of supervisors, to be conditioned, 
secured, approved, filed and recorded as the bonds of other county offi- 
cials are, and shall be so conditioned as to hold the principal and 
sureties liable for any breach thereof, made while acting or illegally 
refusing to act. b 


SEC. 2. The official bond of no county surveyor shall be less than 
one thousand dollars, and the board of supervisors may at any time 
require a new bond, or an additional bond, to be given on ten days’ 
notice to be given in writing, and if such new bond or additional bond 
is not given, the board of supervisors shall declare the office vacant, 
and shall fill the vacancy by appointment for the remainder of the 
term, and shall fill a vacancy in like manner if arising from any other 
cause. Z 


Src. 3. That the county surveyor shall, in all cases, be elected for 
the term of two years, and, until such time as there is one elected in 
each county, the board of supervisors in each county are authorized to 
appoint a county surveyor for their respective counties, to hold said 
office until the next general election, or until his successor is duly 
elected and qualified. 


SEC. 4. Every county surveyor shall keep a record of the plat and 
field notes of each survey made by him or his deputies, in a book or 
books provided by the county for that purpose, a certified copy of 
which record, or any other record in his office, he shall furnish to any 
person requesting the same. The records of all the surveys hereafter 
recorded shall be so made and arranged as to be easy of reference. The 
said surveyor shall also preserve the original field notes and calcula- 
tions of each survey made by him or his deputies, and shall deliver 
them, together with the records of his office, to his successor. 

SEC. 5. The surveyor or his deputies may demand and receive for 
their services the following fees, to wit: 

For each day’s service, six dollars. 

For each mile in going from his office to the place of rendering such 
service, and returning, twenty cents. 

For plat and certificate, except town plats, one dollar. 

For recording a survey, one dollar. : 

Src. 6. In all surveys the bearings shall be expressed, as nearly as 
may be according to the true meridian, and the declination of the 
magnetic meridian from the true meridian shall be given, with the 
year, month and day of the survey, except in the survey of an east and 
west or north and south line, when the declination of the needle from 
` the line surveyed, with the date thereof, shall be sufficient. 


Sec. 7%. This act shall take effect and be in force from and after the 
first day of January, 1869. 
APPROVED December 12, 1868. 
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CHAPTER LXXXVI. 


Concerning Witnesses. 


SECTION 1. For the purpose of impeaching the credibility of any 
witness in any judicial proceeding, civil or criminal, in any court in 
this Territory, the general reputation of such witness for honesty, 
integrity, truth or veracity may be inquired into. 


Sec. 2. This act shall take effect and be in force from and after its 
passage. 


APPROVED January 27, 1871. 


CHAPTER LXXXVII. 


Providing for Insane Persons. | 


SECTION 1. The probate judge of any county in this Territory, 
upon the application under oath, setting forth that a person by reason 
of insanity is dangerous, being at large, shall cause such person to be 
brought before him for examination, and shall cause to be summoned. 
to appear at such examination two or more witnesses acquainted with 
the accused at the time of the alleged insanity, who shall be examined 
on oath as to the conversation, manners and general conduct of the 
accused, upon which such charge of insanity is based, and he shall 
also cause to appear before him one or more graduates of medicine, 
and reputable practitioners thereof, who shall be present at such exam- 
ination, and who, upon the hearing of the facts detailed by other 
witnesses, and a personal examination of the accused, shall set forth 
in a written statement to be made upon oath: First. His- or their 
judgment as to the insanity of the party charged. Second, whether it 
be dangerous to the accused, or to the person or property of others, by 
reason of said insanity, that said accused go at large. Third, whether 
such insanity is, in his or their opinion, likely. to prove permanent or 
only temporary; and upon such hearing and statements as aforesaid, 
if the proofs shall satisfy the judge before whom such hearing is had 
that such party is insane, and that by reason of his or her insanity he 
or she be in danger, if at liberty, of injuring himself or herself, or the 
person or property of others, he shall, by an order. entered of record in 
a book kept for that purpose, direct the confinement of such person. 
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Sto. 2. The board of supervisors of each county shall provide for 
the confinement of all insane persons in their respective counties, 
either in the county jail or in such other manner and place as shall in 
their judgment be best for the safety of said insane person and of the 
community, and shall draw their warrants in payment of all proper 
costs and charges therefor upon the county treasury; and the county 
treasurer shall pay such warrants out of the general fund as other 
warrants are paid from said fund; provided, that said insane person 
shall have no money or property from which said costs and charges 
may be paid according to the provisions of this act. 


Src. 3. The probate judge, at the examination mentioned in section 
one of this act, or at any time thereafter, may cause inquiry to be 
made into the ability of any insane person committed by him to bear 
the charges and expenses of his examination, commitment and main- 
tenance while in custody; and in any case where the insane person is 
able, by the possession of money or property, to pay such charges, or 
any portion of them, such judge shall appoint a guardian for such 
insane person, who, upon executing such bond as may be required by 
such judge, shall be authorized to take into his possession and control 
all the property, real and ‘personal, of such insane person, and may, 
upon application to the probate judge of the proper county, obtain an 
order for the sale of such property, whether the same be real or per- 
sonal, in like manner as such sales are ordered by said courts in cases 
of deceased persons; provided, that, if such insane person have a 
family in this Territory, no such order of sale shall‘be had of any 
property not subject to execution and forced sale. The guardian 
appointed as hereinbefore mentioned shall pay the costs of the exam- 
ination, and the expenses of the maintenance of said insane person, 
from the money and the proceeds of the sale of the property of said 
insane person, and shall, from time to time, make a report of the _ 
expenditures in this behalf to the probate judge, at his order, until all 
is expended; or should said insane person be discharged, as provided 
for in section three, then the said guardian shall make final settlement 
before the probate judge, and shall deliver to the person so discharged 
all the money and property remaining in his hands as guardian of said 
insane person. 


Src 4. Upon proof to his satisfaction being made that any person 
confined for insanity is no longer insane, or dangerous to himself, her- 
self or any other person, the probate judge may, by order, direct that . 
such insane person be set at liberty, and, upon receipt of a copy of 
said order, the sheriff shall set such person at liberty. 


Sxc. 5. The sheriff shall serve all processes in the above-mentioned 
proceedings, and shall receive the same fees.as for similar services in 
the District Court. . 


Src. 6. This act shall take effect and be in force from and after its 
passage. . 
APPROVED February 17, 1871. 
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CHAPTER LXXXVIII. 


To define the duties and liabilities of Pawnbrokers and Pledgees. 


SECTION 1. Every person or firm engaged in the business of pawn- 
broker or pledgee, or of the purchase or sale of second-hand clothing, 
wares or merchandise, shall keep a register book of the size known by 
stationers as six quarto extra cap, in which shall be made an entry, 
with ink, in the English language, at the time of loan, pledge or ‘pur- 
chase, a true and accurate account and description of every article of 
property pledged or purchased, the name and residence of the pledger 
or vendor, the date, duration, amount and rate of interest of every 
loan made, or the date and hour of purchase of any property pur- 
chased, and shall, if any loan be made or property pledged, at the time 
of the loan or pledge, deliver to the pledger a written or printed memo- 
randum, signed by him, her or them, containing a copy of said entry, 
and shall'in like manner keep an account of all sales made by him, her 
or them. | 


Sxc. 2. The rate of interest, or percentage, which shall be lawfully 
charged by any pawnbroker or pledgee shall not exceed five per cent 
per month, in advance, on all loans exceeding twenty dollars, which 
shall include all charges for discount, commissions, storage, brokerage, 
wasting, and all and every charge or charges thereupon; nor shall said | 
interest at any time be compounded. 


Sc. 3, Any pawnbroker or pledgee who shall directly or indirectly 
charge or receive any interest greater than five per cent per month, or 
by charging commissions, discount, brokerage, storage, wastage, or 
other charge, or shall attempt to increase said interest, shall forfeit 
three times the value of the article pledged or to be pledged, to be 
recovered by the owner or pledger in a civil action, which may be 
brought by the party aggrieved. 


Src. 4. No pawnbroker or pledgee shall sell or dispose of any article 
pledged to them and unredeemed, until it has remained in his, her or 
their passession three months after the last day of redemption; and 
all such'sales shall be at public auction, upon notice of five days, pub- 
lished in some newspaper printed at the. place where the sale takes 
place, and if no newspaper is there printed, then by posting notices in 
two public places five days before the sale, giving the place where the 
article will be sold, and a list of said articles, which sales shall, in all 
cases, take place in the town or city where such articles are pledged. 


Src. §. After deducting from the proceeds of any sale, as aforesaid, 
the amount of the loan, the interest then due as herein provided, and 
ten per cent on the loan additional for the expense of the sale, such 
pawnbroker or pledgee shall pay the balance to the person entitled to 
redeem such property; if no sale had been made, and if not so paid 
on demand, three times the amount thereof shall be forfeited, to be 
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recovered by the owner or pledger, in a civil action to be brought by 
him therefor. : 


Src. 6. Every pawnbroker or pledgee, or purchaser or seller of second- 
hand clothing, wares or merchandise, shall exhibit his, her or their 
register book, and all articles received in pledge or purchased by him, 
her or them, and his, her or their account of purchases ‘or sales, to 
any sheriff, constable or police officer possessing the necessary writ or 
warrant to search for personal property. It shall be the duty. of every 
pawnbroker or pledgee, or any purchaser or seller of second-hand 
clothing, wares and merchandise, to produce his, her or their register 
book for inspection, to any sheriff, constable or police officer, whenever 
so required by the order of any committing magistrate of the county, 
and such order may be made by such magistrate whenever he shall 
deem it expedient for the purpose of ascertaining the place of conceal- 
ment of any stolen property. ! 


Src. 7. Every pawnbroker, pledgee or purchaser, or seller of second- 
hand clothing, wares and merchandise, who shall violate the provisions 
of this act, shall be deemed guilty of a misdemeanor, and upon con- 
viction shall be fined in a sum not less than fifty nor exceeding three 
hundred dollars, or by imprisonment in the county jail for a term not 
exceeding six months, or by both such fine and imprisonment. 


Szo. 8. All fines collected under or for the violation of the provisions 
of this act shall be paid into the treasury of the county where the 
same shall be collected, and applied to the support of the public schools 
of said county. 


Src. 9. This act shall take effect and be in force from and after its 
passage. 
APPROVED February 7, 1871. 
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| CHAPTER LXXXIX. 
Relating to Town Sites. 

SECTION 1. In all cases in which any of the public land of the United 
States in’ the Territory of Arizona has been or shall hereafter be 
selected and occupied ag a town site, if the inhabitants of such town 
shall be at the time incorporated, it shall be the duty of the corporate 
authorities of such town, or, if not incorporated, then of the probate 
judge of ‘the county in which such town site is situated, whenever 
called on by any of the occupants of such town, and the money for the 
entrance of such town site furnished, to enter such town site under 
the act of congress in such case made and provided. 


Src. 2.! When a town site is entered under the above recited act of 
congress by the corporate authorities of any incorporated town, deeds 
shall be made by the mayor or other chief officer of such town for the 
time being, and said deed or deeds shall be attested by the city clerk 
or registrar, and shall be signed by the mayor or other chief officer, 
under the corporate seal of said city, attested by said city clerk or 
registrar, if said city shall have a corporate seal, and if it shall have no 
seal, under the private seal of said mayor or other chief officer, attested 
by the city clerk or registrar as aforesaid. 

Sxc. 3. In all cases where town sites have been, or shall hereafter be, 
entered in this Territory, by the probate judge of the county for the 
use of the inhabitants thereof, as prescribed by law, it shall bé the duty 
of such judge so entering such site to convey the same to the occupants 
and inhabitants thereof, according to their yespective interests, in the 
manner hereinafter prescribed. E 


Sec. 4. | At any time after the entry of such town site, the probate 
judge of the county in which such town is situated may appoint three 
commissioners, who shall not be residents of such town, or the owners 
of any interest therein, and it shall be the duty of said commissioners,. 
if the town has not been surveyed, to cause an actual survey to be 
made, conforming as near as may be to the original plan of the town, 
and cause a plat thereof to be made, designating on such plat the lots 
or squares on which improvements are standing, with the names of the 
owner, or owners thereof, together with the value of such improve- 
ments. They shall also make out a list of all owners or occupants of 
lots, or parts, in said town site, including therein all persons who shall 
own, or be possessed, either actually or constructively, of any part or 
lot situated in said town site. 


Src. 5.:When the plat and list, as above prescribed, has been com- 
pleted, the said commissioners shall cause to be published in some 
newspaper, published in the county in which said town is situated, if 
there be one, or, if there be none, then in some newspaper published 
in an adjoining county, a notice to all persons concerned or interested 
_in such town site, that, on a designated day, the said commissioners 
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will proceed to set off to the persons entitled to the same, according to . 

their respective interests, the lots, squares or grounds to which each of 

the occupants thereof shall be entitled. Such publication shall be 

made at least thirty days prior to the day set apart by such commis- 
_sioners to make such division. 


Sec. 6. After such publication shall have been duly made the com- 
missioners shall proceed, on the day designated in such publication, to 
set apart, to the person entitled to receive the same, the lots, squares 
or grounds to which each shall be entitled according to their respective 
interests, including in the portions set apart to each Person or company 
of persons the improvements belonging to such person or company. 


Sec. 7. After setting apart such lots or grounds, and the valuation 
of the same, as hereinbefore provided for, the said commissioners shall 
proceed to levy a tax upon the lots, according to their value, sufficient 
to raise a fund to re-imburse the parties who may have advanced the 
money to enter said site, the sum or sums paid by them in securing 
the title to such town site, together with all the expenses accruing. in 
perfecting the same, including the surveying and platting and fees of 
the commissioners, and the expenses of the probate judge, for their 
respective services, and all other necessary-expenses connected with 
the proceedings, ‘ 


Sec. 8. Such commissioners shall make due return of their proceed- 
ings to the probate judge, within ten days after the completion of their 
duties under this act, and shall, with such return, file all papers, plats, 
valuations and assessments connected with such proceedings. 


Src. 9. The said probate judge shall then proceed to collect the 
taxes, levied as aforesaid, at he shall make deeds to the lots so set 
apart to the various parties entitled to the same, but no deed shall be 
made to any person, until such person shall have first fully paid all the 
tax or assessment so levied against him, and in case any person shall 
neglect or refuse to pay such tax or assessment for three months, then 
the probate judge may proceed to offer guch lots for sale to the highest 
bidder, first giving such notice as may be required in case of execution 
against the lands and tenements of a debtor in the District Court. 


Src. 10. The probate judge shall receive a reasonable sum for his 
services and his expenses. Deeds made by the probate judge, in pur- 
suance of this act, shall be acknowledged by him before some officer 


duly authorized by law to take such acknowledgment, and may be > 


recorded as other deeds. 


Src. 11. All persons who select and lay out a town site, and their 
assigns, shall be deemed occupants thereof, and the lots embraced 
therein, within the meaning of the above-mentioned act of congress, 
and deeds shall be made accordingly. 


Sec. 12. All moneys collected under the provisions of this act, and 
not paid out for expenses, as therein provided, but remaining as sur- 
plus, shall be expended for the benefit of such town, in such manner 
as the corporate authorities shall direct, if the town be incorporated, 
and if not incorporated, then as shall be directed by a meeting of the 
citizens of said town, held after two weeks’ notice, : 

APPROVED February 16, 1871. 
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CHAPTER XC. 


Providing for constructing and maintaining Toll Roads, Bridges and 
| Ferries in Arizona Territory. 


SECTION 1. Any person or persons desiring to construct and main- 
tain a toll road, within any one or more counties of this Territory, shall 
make, sign, and acknowledge, before some officer entitled to take 
- acknowledgments of deeds, a certificate specifying, first, the name by 
which the road shall be known ; and, second, the names of the places 
which shall constitute the termini of said road. Such certificate shall 
be accompanied with a plat of the route of the proposed road, and 
shall be recorded in the office of the county recorder of the county or 
counties within or through which such road is proposed to be located ; 
and the record of such certificate and plat shall give constructive 
notice to all persons of the matters therein contained. The work of 
constructing such road shall be commenced within thirty days of the 
time of making the certificate above mentioned, and shall be continued 
with all reasonable dispatch until completed. 


Src. 2. On complying with the provisions of the preceding section, 
said person or persons shall have the right to construct, complete and 
maintain ‘a toll road over the route and between the termini mentioned 
in such certificate, and establish and collect such rates of toll thereon as 
he or they may deem proper, for the term of ten-years; provided, that 
after the expiration of five years from the time of the commencement of 
taking tolls on any such road, the county or counties in which it is 
located. shall have the right to purchase any such road at an appraised 
value, to be determined by five appraisers, to be selected as follows: 
Two by the owner or owners, two by the county supervisors of any 
county in which said road is located, wishing to purchase the same, 
and one by the four appraisers hereinbefore provided for, and their 
valuation’ shall be deemed the true value of the road. The rates of 
toll so established shall be written, printed or painted, in a plain and 
legible manner, on a bulletin board, to be posted at each toll gate on 
such road ; and if any person, who shall construct any toll road under 
the provisions of this act, or who shall own any interest in any road 
so constructed, shall demand or collect any higher or greater rates of 
toll than those specified on said bulletin board, he shall be deemed 
guilty of a misdemeanor, and on conviction thereof, before any court 
of competent jurisdicton, shall, for each offense, be punished by fine in 
any sum not exceeding one hundred dollars, and in default of payment 
of such fine may, in the discretion of the court, be committed to the 
county jail until such fine be paid. One-half of all fines so collected 
shall go to the informer or prosecutor, and one-half to the school fund 
of the county; but in no case shall the county be responsible for the 
costs in any such prosecution. 


Src. 3. Any person or persons proposing to construct a toll-road 
| : 
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under the, provisions of this act shall have the right to enter upon 
private. lands for the purpose of examining and surveying the same; 
and when such lands cannot be obtained by the consent of the owner 
or owners thereof, so much of the same as may. be necessary for the 
construction of said road may be appropriated by said person or per- 
sons, after making compensation therefor, as follows: Said person or 
persons shall select one appraiser, and said owner or owners shall select 
one, and the two so selected shall select a third, who shall appraise the - 
lands sought, to be appropriated, after having been first sworn, before 
some officer entitled to administer oaths, to make.a true appraisement 
thereof, according to the best of their knowledge and ability. If such 
person or persons shall tender to such owner or owners the appraised 
value of such lands, they shall be entitled to proceed in the construc- 

. tion of the road over the lands so appraised, notwithstanding such ten- - 
der may be refused; provided, that such tender shall always be kept 
good by such person or persons; and provided, further, that an appeal 
may be taken by either party, from the finding of the appraisers, to 
the District Court of the district within which the-lands so appraised 
shall be situated, at any time within three months after such 
appraisement. 


SEC. 4. The owner or owners of any toll-road, constructed or main- 
tained under the provisions of this act, shall at all times keep the 
same in as good condition and repair as may be practicable; and if 
such owner or owners shall fail to keep the same in such condition and 
repair, such failure shall work a forfeiture of all rights, privileges and 
franchises belonging to such owner or owners, or any person having 
any interest therein. Such franchise may be also declared forfeited, 
on information, in the nature of a guo warranto, in the manner pro- 
vided by law; and the owner or owners of any road, on which tolls 
are collected under the provisions of this act, shall be liable for all 
damages sustained by parties passing over such road, in consequence 
of the carelessness or negligence of the owner or owners in keeping 
their road in proper order. 


Sec. 5. If any person traveling upon any toll road that may be con- 
structed under the provisions of this act shall attempt to run by, or 
go around, any toll-gate established thereon, with the intent to avoid 
the payment of toll, he shall be deemed guilty of a misdemeanor, and, 
on conviction thereof before any court of competent jurisdiction, shall, 

‘for each offense, be punished by fine in any sum not exceeding fifty 

dollars, and may, in the discretion of the court, be imprisoned in the. 
county jail until such fine be paid. Al fines collected under the pro- 
visions of this section shall be paid into the treasury of the proper 
county for the benefit of the school fund; but in no case shall the 
county be responsible for the costs of any such prosecution. 


Src. 6. The owner or owners of any toll road constructed under the 
provisions of this act shall keep, or cause to be kept, an accurate - 
account of the gross receipts and expenditures of such road, and make 
a quarterly report thereof, under oath, to the Territorial Auditor, 
accompanied by the receipt of the county treasurer of such county in 
which such road is located, for two per cent of the gross proceeds of 
such roads, which shall be paid by said county treasurer, as other 
moneys, into the Territorial treasury, and credited to the general school. 
fund; provided, that if, in three years after the completion of any 
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. roads, the net proceeds shall exceed fifty per cent per annum on the 
cost of constr ‘uction, then all such excess of fifty per centum shall be 
paid to the general Territorial school fund, in the same manner as 
. provided in this section for the payment of the two per cent on the 
gross proceeds, which shall, with the two per cent, be paid in the same 


Kind of money or currency as that collected for tolls. 
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Src. 7. Upon the expiration or forfeiture of any toll road franchise 
the ownership, with all rights and privileges, shall vest in the county 
or counties in which it is located, and the county supervisors may 
declare it a free highway, or they may collect tolls on such roads to 
keep them in good repair; provided, the county supervisors may 
extend the time of any expired franchise so as to allow the owners 
thereof to collect tolls thereon for five years, subject to all the provis- 
ions in this act. 


SEC. 8, Whenever any ten tax payers in any county through which a 
road is lacated and constructed under the provisions of this law are 
convinced that tolls charged on said road are unreasonably high, they 
shall have the right to petition to the board of county supervisors to 
have said rate reduced, which petition shall be accompanied by an 
affidavit setting forth wherein said rates of toll should be reduced, and 
thereupon the county supervisors shall immediately notify the owners 
of the road so complained of, who shall select three men to act with 
the county supervisors, and the sixth shall select a seventh man, and 
the seventh so selected shall have power to fix the rates of toll to be 
charged on any road thus complained of, which rates shall not be 
reduced for a period of five years thereafter, unless at the option of the 
owners thereof. At the expiration of five years, as mentioned in 
section two, the county or counties through which said road or roads 
are located shall have the right to purchase the same; the price and 
mode of payment to be fixed by a board of referees, composed of the 
same number and selected in the same manner as mentioned in section 
two of this act; provided, however, that should no complaint be made 
of too high ` rates of toll, the said county or counties shall have the 
right of purch ase, as aforesaid, five years from the date of the completion 
thereof. | 


SEC. 9, Toll bridges and ferries may be established and maintained 
subject to all the provisions of this act. 


SEC. 10. Nothing in this act shall be so construed as i give a right 
of way to exceed 1 in. width forty-five feet. 


SEC. 11. No toll road constructed under the provisions of this act, 
nor otherwise, shall interfere with any road or highway now in general 
use by the traveling public. 


Sxc. 12. This act shall be in force from and after its passage. 
APPROVED February 18, 1871. 
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CHAPTER XCI. 


Concerning Marks and Brands. 


SECTION 1. Every person being the owner of horses, mules, cattle, 
sheep, goats or hogs, shall have and keep a mark, brand and counter- 
brand (venta) different from the marks, brands and counterbrands of 
his neighbors, and, as far as practicable, shall be different from any 
other in the Territory, and this mark different from any other in the 
county; provided, that nothing in this section shall apply to such 
brands or marks as are now recorded in accordance with law. 


SEC. 2. Every such owner shall record with the recorder of his county 
his mark, brand and counterbrand, by delivering to said recorder his 
mark, cut upon a piece of leather, and his brand and counterbrand 
burnt upon it, and the same shall be kept in the recorder’s office, and 
a certified copy thereof made by the recorder, with his seal of office 
attached thereto, shall be deemed evidence on the trial of any action 
in a court of competent jurisdiction, as to the ownership of all animals 
legally marked or branded. The recorder shall enter in a book, to be 
kept by him for that purpose, a copy of said marks, brands and 
counterbrands, and properly index the same in the name of the owner 
or owners of said marks, brands and counterbrandg; provided, that 
such recorder shall be satisfied that such brand and counterbrand 
tendered to him for record is unlike any other mark, brand or counter- 
brand in the county, or, so far as his knowledge extends, is different 
from any other in the Territory. For recording the mark, brand and 
counterbrand, and indexing the same, the recorder shall be entitled to 
demand and receive three dollars. 


Serc. 3. No mark, brand or counterbrand shall be considered as law- 
ful if not recorded, as specified in this act. 


SEC. 4. Every person shall mark or brand his horses and mules 
before they are eight months old, and cattle before they are twelve 
months old, on the hip or hinder part, and mark or brand his sheep, 
goats and hogs before they are six months old. On the trial of any 
action to recover the possession of any animal which is marked or 
branded, as provided in this act, the mark or brand shall be deemed 
evidence that the animal belongs to the owner or owners of the mark 
or brand, and that he; she or they were entitled to the possession of 
the said animal at the time of the commencement of the action. 


Sec. 5. No person shall use more than- one mark, brand or counter- ` 
brand; provided, however, that this shall not extend to those persons 
who are the owners of more than one ranch or farm, and no minor 
living with his parents, nor apprentice or servant be allowed to use 
any mark, brand or counterbrand, other than that of his parent or 

master. 
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Sec. 6. If any person- shall use any mark, brand or counterbrand 
other than the one recorded by him, except by the consent of the owner 
of such other mark, brand or counterbrand, or shall use more than 
one mark,' brand or counterbrand, otherwise than is provided in the 
previous section, or suffer his ward, child, apprentice or servant to use 
any other than his own mark, brand or counterbrand on those of the 
stock they run with, he shall be liable to forfeit and lose, to any person 
suing therefor, the stock so branded and marked with any other than 
his proper; mark or brand recorded by him; provided, that this section 
shall not extend to any stock which may descend: to any ward, child, 
apprentice or servant, by the gift or devise of any person other than 
the guardian, parent or master of such ward, child, apprentice or ser- 
vant, but the marks, brands and counterbrands of such minors, 
apprentices or servants shall be recorded as other marks, brands and 
counterbrands. ` 


Sec. 7. Any person or persons selling cattle, which are not intended 
for slaughter, or any horses, mares, mules, jacks or jennies, shall be 
- required to cotnterbrand them on the shoulders, or give a written 
descriptive bill of sale; and when cattle are purchased for slaughter, 
any person or persons purchasing said cattle shall be required to go 
before the nearest justice of the peace, where said cattle were purchased, 
and procure from him a certificate that the cattle were purchased for 
slaughter, giving the mark and brand, and also the number and class 
of said cattle, and the name of the person or persons from whom they 
were purchased ; who, after examining such cattle, and finding them 
to be of the mark and brand of the person or persons who sold the 
same, shall give a certificate, with a copy of the bill of sale attached 
thereto, for which services the justice of the peace shall be entitled to 
demand and receive the sum of one dollar. All persons slaughtering 
cattle shall keep at the place of slaughter a book in which they shall 
enter daily the number and class of cattle slaughtered, the name of 
the person or persons from whom said cattle were purchased, the 
marks and brands of such cattle, and whether counterbranded or not, 
and if not counterbranded, such person or persons slaughtering such 
cattle shall enter in the book herein mentioned a copy of the bill of 
sale received by him from the person or persons who sold him such 


` _ cattle, with a certificate attached thereto. Such book-shall be kept 


ready at all times for the inspection of any person interested who may 
desire to examine the same. - . 


SEC. 8. Any person or persons who shall at any time kill or slaugh- 
ter any cattle for sale shall retain in their possession the hide taken off 
said animals, with ears attached thereto, without any alteration of the 
marks on the same, or any disfiguration of the brand, for the period of 
_eight days, and any justice of the peace or owner of cattle may, within 
the period of time herein mentioned, demand an exhibit of the hide 
or hides of any cattle so killed or slaughtered by the person so killing 
the same, or by any other person for whose use and benefit said ani- - 
mal was killed; and, upon such demand being made, he or they shall 
produce the same for inspection of said justice of the peace or owner 
as herein mentioned. 


SEC. 9. All persons, owners of cattle, shall, when he, she or they shall 
sell any hide or hides of their own mark or brand, place their counter- ~ 
brand upon the same; and it shall not be lawful for any person to 
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purchase any hide or hides without such counterbrand thereon, under 
the penalty of five dollars for each hide purchased on which such coun- 
terbrand is not placed ; to be recovered on complaint being made before 
any justice of the peace in the county where such hide or hides were 
sold, besides paying all damages and costg, of suit. One-half of all 
fines recovered under the provisions of this section shall be paid to 
any person who may make the complaint, and the other half to the 
district attorney of the county where the suit is brought. 


SEC. 10. The board of supervisors of the county shall provide a judi- 
cial or county brand to be used for the sale of stock on execution. 


SEC. 11. All actions commenced under the provisions of this act for 
the recovery of fines and penalties, as herein imposed, shall conform - 
to the proceedings had in justices’ courts in civil cases; provided, that 
the provisions of this act shall apply to the county of Yuma alone. 


Sec. 12. All acts and parts of acts in conflict with the provisions of 
this act are hereby repealed. 


Sec. 13. This act shall take effect and be in force from and after its 
passage. _ 
APPROVED February 18, 1871. 
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CHAPTER XCII. 


| 
In relation to Personal Mortgages in certain cases. ° 


SECTION 1.. Chattel mortgages may be made on the following 
property to secure the payment of just indebtedness: Upholstery and 
furniture used in hotels and public boarding-houses, when mortgaged 
to secure the purchase-money of the identical articles mortgaged, and 
not otherwise; saw-mill, grist-mill and steamboat machinery; tools 
and machinery used by machinists, foundery men and other mechanics; 
steam boilers, steam engines, locomotives, engines and the rolling stock 
of railroads ; printing presses and other printing material, instruments 
and chests of a surgeon, physician or dentist; libraries of all persons; 
machinery and apparatus for mining purposes; growing crops, grain 
in store or field; teams and implements pertaining to farm; stock of 
all kinds on farm. No mortgage made by virtue of this act shall have 
any legal force or effect (except between the parties thereto), unless 
the residence of the mortgagor and mortgagee, their profession, trade 
or occupation, the sum to be secured, the rate of interest to be paid, 
when and where payable, shall be set out in the mortgage; and the 
mortgagor and mortgagee shall make affidavit that the mortgage is 

- bona fide, and-made without any design to defraud or delay creditors, 
which affidavit shall be attached to such mortgage. 


Szc. 2. All mortgages made in pursuance of this act (with the affi- 
davit attached) shall be recorded in the county where the mortgagor 
lives, and also in the county or counties where the property is located 
or used; provided, that property in transitu from the possession of the 
mortgagee to the county of the residence of the mortgagor, or to a 
location for use, shall, during a reasonable time for such- transporta- 
tion, be considered as located. It shall be the duty of the county 
recorders of this Territory to provide proper books of record and of 
index, in which they shall make a true copy or record of all mortgages 
made in pursuance of the provisions of this act, and.left with them for 
record, and they shall enter, in alphabetical order, the names of mort- 
gagee and mortgagor in such index books. The recorder shall note on 
the mortgages and in the index books the time (in like manner as 
mortgages on real estate) when the same was received into the office 
for record, and the recording shall take effect from that time. The 
recorder’s fees for recording and indexing shall be the same as are 
allowed him by law for like services for recording deeds of real estate, 
to be paid in advance by the person presenting the same for record. 


Src. 3. No chattel mortgage shall be valid (except between the parties 
thereto) unless the same shall have heen made, executed and recorded 
in conformity to the provisions of this act; provided, however, if the 
mortgagee receives and retains the actual possession of the property 
mortgaged, he-may omit the recording of his or her mortgage during 

+ the continnance of such actual possession. 


| 
| 
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Sec. 4. A right of redemption shall remain in the mortgagor until 
the same shall have been foreclosed by due process of law, or by agree- 
ment between the parties to the mortgage, which agreement shall be 
entered on the record of the mortgage; and for the entering of which 
the recorder shall be entitled to the same rate of fees as for recording 
the original, to be paid in advance by the parties to the mortgage. 


SEC. 5. All property mortgaged in pursuance of the provisions of 
this act may be attached at the suit of the creditors of the mortgagor ; 
if such property be attached, then such creditor shall pay or tender to 
the mortgagee the actual amount due him on such mortgage before 
the officer making such attachment shall be entitled to the actual pos- 
session of such property.. When property thus situated and thus 
redeemed shall have been sold by the officer by virtue of due legal pro- 
ceedings, out of the proceeds ofthe sale he shall first pay to the cred- 
itor the amount advanced by him to pay the mortgage, with legal 
interest thereon; second, pay all legal costs and fees appertaining to 
the judgment, execution and sale; third, pay the judgment creditor 
the amount of the judgment, and any remaining surplus pay to the 
judgment debtor. If the creditor of the mortgagor prefers, he may 
cause to be attached the right of redemption of said mortgagor, and 
cause the same to be sold, subject to the rights of the mortgagee. - 
Such attachment shall be made by leaving a copy of the writ of attach- - 
ment, with notice of the attachment, with the mortgagee. When the 
sale of such equity is made on an execution obtained by such attach- 
ing creditor, the sum realized shall be applied to the payment of costs, 
fees, discharge of the execution, and any remainder paid the judgment 
debtor. When the interest of the mortgagee shall be attached, a copy 
of the writ of attachment shall be left with the mortgagor, with notice 
of the attachment, and any payment made by him to the mortgagee 
after such notice shall not release the attachment or affect the rights 
of the attaching creditor, but said mortgagor may pay the amount due 
on said mortgage to the officer who made the attachment, and there- 
upon said officer shall release said attachment and hold the money so paid 
him in the same manner as if he had originally attached said money. 

Src. 6. This act shall not be so construed as to interfere or conflict 
with the lawful mining rules, regulations or customs in regard to the 
locating, holding or forfeiture of claims, but, in all cases of mortgages 
of mining interests under this act, the mortgagee shall have the right 
to perform the same acts that the mortgagor might have performed 
for the purpose of preventing a forfeiture of the same under the said 
rules, regulations or customs of mines, and shall be allowed such com- 
pensation therefor as shall: be deemed just and equitable by the court 
ordering the sale upon a foreclosure; provided, that such compensa- 
tion shall in no case exceed the amount realized from the claim by a 
foreclosure and sale. 

Sec. 7. The mortgagee, in all mortgages made under this act, shall - 
be allowed one day for every thirty miles of the distance between his 
residence and the county recorder’s office where such mortgage ought by 
law to be recorded, to conform to the provisions of this act, before any 
attachment shall be valid, made by the creditors of the mortgagor. 

Sec. 8. This act to have full force and effect on and after the first 
day of June, 1871. . 

APPROVED Fepruary 7, 1871. 
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Fixing the commencement, terms, time and expiration of certain 
| Territorial and County Officers. 


SECTION 1. The term of all-officers elected or appointed in this Ter- 
ritory shall expire on the 31st day of December, A. D. 1872, and every 
two years thereafter; and all officers elected or appointed for a full 
term shall commence their term of office on the 1st day of January 
next after the term of their predecessors shall have expired. And all 
officers elected or appointed to fill any vacancy shall hold such office 
only until the expiration of the regular term which the person whose 
vacancy is so filled would have held the same. 


_ SEC. 2. ‘All officers elected or appointed (except members of the leg- 
islature) for a full term shall take and file the oath of office and give 
the bonds required by law before entering on the duties of their office, 
and may take such oath and give such bonds at any time within 
twenty days before the commencement of their term of office respect- 
ively; all’ persons appointed to fill a vacancy shall take such oath and 
give such bonds within ten days after receiving notice of their 
appointment: 

Sec. 3. The term of the office of Territorial Treasurer, Auditor and 
Attorney-General shall expire on the 31st day of December, A. D. 
1872, andievery two years thereafter, unless sooner removed from such 
offices as prescribed by law. 

Sec. 4. And all officers, either elected or appointed, shall hold their 
respective offices until their successors are elected and qualified. 

SEC. 5. All acts or parts of acts in conflict with this act are hereby 
repealed. | 

Sec. 6. This act shall take effect and be in force from and after its 
passage. | 

APPROVED February 18, 1871. 
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CHAPTER XCIV. 


To Provide for the Revision and Printing of the Laws. 


SECTION 1. Coles Bashford, Secretary of the Territory of Arizona, 
is hereby authorized to compile all the laws of said Territory, and 
publish the same in one volume, to be known as the compiled laws of 
said Territory; to make an index to the same, and superintend the 
publication of said compiled laws. . 


Src. 2. That the price of such publication, including composition, 
press-work and binding, shall not exceed the price fixed by the Comp- 
troller of the Treasury Department, in his instructions to said Secre- 
tary, for like work, that would be-paid by the government of the 
United States, dated April 23, 1869, on file in the office of said 
Secretary. And said Secretary shall procure the publication of five: 
hundred volumes of said laws, at the lowest cash prices in the city of 
New York for such work. 


Src. 3. That there is hereby appropriated, out of any money in-the 
Territorial treasury not otherwise appropriated, to pay for said five 
hundred copies of said laws, the sum.of thirty-five hundred dollars, 
said money to be drawn from the Territorial treasury, as- follows: 

Whenever the said Coles Bashford, Secretary as aforesaid, shall 
certify to the Territorial Auditor that said laws have been published, 
and are ready to be shipped to said Territory, together with the cost 
of such publication, the Territorial Auditor shall audit said account, 
and draw his warrant for the amount thereof upon the Territorial 
Treasurer; provided, that the sum so audited, as aforesaid, shall not 
exceed the said sum of thirty-five hundred dollars. 


Src. 4. That said Coles Bashford, Secretary as aforesaid, shall 
receive for his services the sum of one thousand dollars, which shall be 
audited by said Territorial Auditor after the rendition of such services, 
and said Auditor shall draw his warrant upon the Territorial Treasu- 
rer for the same, and which shall be paid out of any money in the 
said treasury not otherwise appropriated. 


Src. 5. This act shall take effect and be in force from and after its 
passage. ' 


APPROVED February 18, 1871. 
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| CHAPTER XCV. 
To provide for the Civil Expenses of the Territorial Government. 


SECTION, 1. That the following sums be and they are hereby appro- 
priated for the objects hereinafter expressed, viz. : 

For the salaries of the Territorial Treasurer, Territorial Auditor and 
Attorney-General, to be paid as provided by law, the sum of three 
thousand four hundred dollars ($3,400). 

For Territorial library, for paying freight, postage and extra shelv- 
ing, seven ‘hundred dollars, to be expended for the year A. D. 1871, 
and five hundred dollars to be expended during the year A. D. 1872, 
under the direction of the Territorial Librarian, the sum of one thou- 
sand and two hundred dollars ($1,200). 

For the’ distribution of public documents, proclamations of the 
Governor, the laws and journals of the legislative assembly, and to be 
expended under the direction of the Secretary, in such sums as from 
time to time may be required, the sum of one hundred dollars ($100). 

For office rent for weights and measures, care and keeping of the 
same, and for sealing a set of weights and measures for each county in 
the Territory, and to be expended under the direction of the Terri- 
torial Treasurer, and to be paid quarterly, in equal proportions, as 
(8500), provided for in this act, the sum of five hundred dollars 

500). 

For printing official documents and other necessary printing, and to 
be expended under the direction of the Territorial Auditor, and in 
equal proportions, for the years A. D. 1871 and 1872, the sum of three 
hundred dollars ($300). 

For the expenses of the Supreme Court, to be expended equally, for 
the years A. D. 1871 and 1872, under the direction of the chief justice 
of the Territory, the sum of five hundred dollars ($500). 

For rent of library room, and to be expended in equal proportions, 
for the years A. D. 1871 and 1872, as provided for by law, the sum of 
three hundred dollars ($300). 

For John Wasson, for printing the Governor’s message, the sum of 
two hundred dollars, and the Territorial Auditor is hereby directed to 
draw his warrant for the same ($200). 

For the distribution of the Territorial arms and paying the Adjutant- 
General, a part of which is to be applied to the expenses heretofore 
incurred, and the remainder to be expended under the direction of the 
Adjutant-General, and to be paid quarterly, in equal proportions, for 
the 00) A. D. 1871 and 1872, the sum of one thousand dollars 

$1,000). ` 

For paying extra clerk hire for the legislative assembly at the present 
session, to be audited on the certificate of the speaker of the house of 
representatives or the president of the council, certifying that such 
services were rendered, and that such persons are entitled to receive 
such pay and allowance for such services, the sum of two hundred 
dollars is hereby appropriated ($200). 
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For the contingent expenses of the Territorial government for the 
years A. D. 1871 and 1872, the sum of two thousand dollars, to be 
expended by the Governor as rewards for the apprehension of criminals, 
and for the payment of agents employed between the Territory and 
foreign States, and other expenses incidental thereto ($2,000). ~ 


Sec. 2. The salaries aforesaid, and the other appropriations, shall 
be paid out of the general fund, and shall apply from the first day of 
January, A. D. 1871, and end on the thirty-first day of December, 
A. D. 1872. The Territorial Auditor shall not draw his warrant for 
any civil expenses other than those specified in this act; provided, 
that this section shall not apply to an act regulating and providing for- 
‘the payment of the necessary expenses for the keeping of Territorial 
prisoners. . 


Sec. 3. That the Territorial Auditor shall draw his warrant for the 
. aforesaid salaries quarterly, and for the amounts due for said quarter, 
and for all other appropriations as far as may be practicable. 


Src. 4. This act shall take effect and be in force from and after its 
passage. 


QO 
APPROVED February 18, 1871. 
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APPENDIX. ` “ 


The following is the title of all the acts of the Territory of Arizona, 
not printed in this volume, from 1864 to 1871, inclusive: to wit: 


1864. 


Authorizing the appointment of a commissioner to report a code of laws. 

For the benefit of John G. Capron. 

For the benefit of Elliot Cones. 

Empowering the Governor to appoint a commissioner to draft a map of the Terri- 
tor 

To ‘aconporate the Arizona Central Road Company. 

Granting the exclusive right to Samuel Todd, and his associates and successors 
to maintain and keep a ferry across the Colorado river at Mohave. 

Incorporating the Castle Dome Railroad Company. eL g 

To incorporate the Tucson, Poso Verde, and Libertad Road Company. 

To incorporate the Santa Maria Wagon "Road Company. 2 

To incorporate the Mohave and Prescott Toll-Road Company. 

To provide for stay of legal proceedings, on foreign indebtedness. 

Granting the exclusive right to William D. Bradshaw and his associate to main- 
tain and keep a ferry across the Colorado river at La Paz. 

To incorporate the Hualapai Mining, Smelting and Assaying Company. 

To authorize probate judges to appoint a term of court for civil business. 

To appropriate money for the aid of public schools. 

To divorce Mary Catherine Mounce from the bonds of matrimony. 

Authorizing a loan on the faith and credit of the territory to inaugurate and pay 
the expenses of a campaign against the Apache Indians. , 

Authorizing the raising of Rangers. 

In regard to printing. 

Relating to the publication of legal notices. 

To provide for the payment of certain expenses incurred 3 in the late Indian 
campaign under King S. Woolsey. 

To incorporate the Arizona Railway Company.. 

Incorporating the Prescott, Walnut Grove, and Pima Road Company. 

To incorporate the Prescott and Fort Wingate Road Company. 


1865. 


Creating the county of ‘‘ Pah-Ute.” 

Convening a special term of the Supreme Court of the Territory. 

Repealing an act entitled ‘‘ An act to provide for stay of legal proceedings on 
foreign indebtedness.” 

Legalizing certain acknowledgments of deeds and other official acts of O. W. C. 
Rowell, as commissioner of deeds for California, residing in Arizona Terri- 
tory. 

Amendatory of ‘* An act incorporating the Castle Dome Railroad Company. ži 

Conferring certain jurisdiction on justices of the peace. 

To incorporate the Prescott and Lynx Creek Toll-Road Company. 

To empower the‘ county recorder of Yavapai county to transcribe cenai 
records. 

Granting leave of absence to county recorder of the county of Yavapai. 

ae of “An act to incorporate the Mohave and Prescott Toll-Road 

ompany.” 

Granting leave of absence to the Territorial Treasurer. 
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Repealing an act entitled ‘‘An act authorizing a loan on the faith and credit of 
the Territory to inaugurate and pay the expenses of a campaign against the 
Apache Indians.” 

To incorporate the Mowry Silver Mine Road Company. 

To incorporate the La Paz and Prescott Railway Company. 

Amendatory of chapter fourteen, Howell Code, ‘‘ Of the Legislature.” 

Amendatory of chapter thirty-three, Howell Code, ‘‘ Of Finance and Taxation.” 

Amendatory of chapter forty, Howell Code, ‘‘ Of Notaries Public.” 

Amendatory of chapter thirty-three, Howell Code, ‘‘ Of Finance and Taxation.” 


1866. 


Extending time for collection of taxes in Yuma county. - 

Authorizing the board of supervisors of Pima county to pay the assessor for tak- 
ing the census in the year 1866. - 

To change the time of holding the District Court of Pima, Mohave and Pah-Ute 
counties. : 

To provide for the segregation of mining claims. 

Authorizing the board of supervisors of Yavapai county to levy a special tax for 
the purpose of raising funds to purchase the necessary grounds and to erect 
thereon a jail. - 

To provide for the civil expenses of the Territorial government. 

Amendatory of chapter twenty-four, Howell Code, ‘‘Of General and Special 
Elections.” 

Repealing chapter sixteen, Howell Code, ‘‘ Of the Attorney-General.” 

Amendatory of chapter thirty-three, Howell Code, ‘‘Of Finance and Taxation.” 

Amendatory of chapter thirty-three, Howell Code, ‘‘Of Finance and Taxation.” 


1867. 


To divorce James M. Williams from the bonds of matrimony heretofore contracted 
with Lydia E. Williams, late Lydia E. Francis. 

Amendatory of an act entitled ‘‘An act authorizing the board of supervisors of 
Yavapai to levy a special tax for the purpose of raising funds to purchase the 
necessary grounds and to erecta jail thereon.” 

For the removal of the county seat of Pah-Ute county. 

For the relief of the county recorder of the county of Yavapai. 

To establish the terms of the Supreme Court and of the District Court of Yuma 
county. ` ` 

Defining the time for the qualification of officers elected at any general election 
in the counties of the Territory, and legalizing the acts of the officers holding 
over in the counties of Yavapai, Yuma and Mohave, since the first day of 
July and until the first day of December. 

Providing for certain necessary Territorial expenses. 

An act to repeal ‘‘An act to provide for the segregation of mining claims.” 

Amendatory of chapter twenty-nine, Howell Code, ‘‘ Of Probate Courts.” 

Amendatory of ‘‘An act amendatory of chapter thirty-three, Howell Code, ‘Of 
Finance and Taxation.’” 

Repealing section seventeen, chapter fourteen, Howell Code, ‘‘Of the Legislature.” 

To amend “An act amendatory of chapter fourteen, Howell Code, ‘Of the 
Legislature.’ ” 


1868. 


Extending time for the collection of taxes in Pima county. 

To repeal chapter nineteen, Howell Code, ‘'Of the Territorial Paper.” 

Granting leave of absence to the county recorder of Pima county. 

For the relief of the Territorial Librarian. 

To amend section four, chapter thirty-three, Howell Code, ‘‘ Of Finance and 
axation,’ 


1871. 


To divorce Olive P. Turneyfrom the bonds of matrimony heretofore contracted 
with Daniel G. Turney. 

Extending the time for the collection of taxes in Mohave county for the year 1870. 

To confer additional powers upon the board -of supervisors of Yavapai county, 
and upon, the treasurer thereof. l 
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To divorce Loreta A. Hewitt from the bonds of matrimony heretofore existing 
between her and Francis Hewitt. 

To divorce Mary H. Nash from the bonds of matrimony heretofore contracted 
with James H. Nash. z 

To change the name of Francisco Luges to John Solomon Warner, and for other 
purposes. 

To amend an act entitled ‘“ An act granting the right to William D. Bradshaw 
and his associates to maintain and keep a ferry across the Colorado river.” 

Concerning the payment of the district attorney of Yuma county, and the asso- 
ciate counsel for prosecuting tax suits. 

To authorize the compilation and publication of information to promote emigra- 
tion. i 

Appropriating money for printing the report of the joint committee of legislative 
assembly appointed to take testimony as to Indian outrages and other matters. 

To appropriate money for educational purposes. i 
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REFERENCES AND CORRECTIONS 


OF ERRORS AS PRINTED IN THIS VOLUME. 


Sections 16, 17, 18, 19, 20, 21, 22 of chapter nine, entitled ‘‘ Of the Local Adminis- 
tration of Counties,” were repealed by an act approved November 6, 1866, 
entitled ‘‘ An.act concerning Roads and Highways.” Seesection 15, page 550. 

Sections 161 and 303 were amended, and section 810 repealed of chapter 11, ‘‘ Of 
Proceedings in Criminal Cases,” by an act entitled ‘‘ An act to amend chapter 
47 of Howell Code, ‘Of Jurors,’ and chapter 11 of said Code, ‘ Of Proceedings 
in Criminal cases.’” See page 387. 

Page 159, Section 571, Line 1, insert ‘‘of” after ‘‘ proof.” 


31, í : ; 6, insert ‘‘'71” for ‘‘ 61.” 
236, | 39, 2, “an” inserted for ‘‘on.” 
255, i ; 7, “and” inserted for ‘‘ he.” 
257, | 27, 3, ‘‘the” inserted for ‘‘ any.” 
331, | 3, 4, ‘‘premies” inserted for ‘‘ premises.” 
3538, 1, 4, ‘*imprisonmen” for ‘‘ imprisonment.” 
391, | 30, 1, ‘‘ persons” inserted for ‘‘ person.” 
408, ` 145, 2, ‘‘ before” inserted for ‘‘ by.” 
414, 187, 11, ‘‘ being” inserted for ‘‘ been.” 
415, 194, 2, ‘‘referee” inserted for ‘‘ referees.” 
437, | 348, 6, ‘‘ appeal” inserted for ‘‘ appealed.” 
469, . 574, 2, ‘‘ where” inserted for ‘‘ when.” 
487, | 22, 6, “of” inserted for ‘‘ or.” 
527, :. 7, 8, ‘‘ boarding” inserted for ‘‘ bowling.” 
528, | 14, 1, ‘‘ first ” inserted for ‘‘ last,” 
$39, . 4, 3, “court” inserted for ‘‘ county.” 


563, 8, 3, “repeated ” inserted for ‘‘ repealed.” 
569,’ Law approved ‘‘ 1867” instead of ‘‘ 1865.” 
588, Section 8, Line 10, ‘‘ seventh” inserted for ‘‘ seyen.” 


INDEX. 


A. 
ABATEMENT, 
when suit not to abate by death of 
party, 389. 
ABDUCTION, 
what is, and how punished, 77. 
ACCEPTANCE, 
of bill of exchange to be in writ- 
ing, 545. 
(See Bil of Exchange, ete.) 
ACCOUNT, 
money account to be in dollar, cent 
and mill, 537. 
not to affect account previously made, 


587. 
OR IRRIGATIN G 
all streams are declared public, ete., 
501. 


mg pe used for irrigating and mining 

50 

rights of existing acequias, 501. 

damages for running through lands 
and how assessed, 501. 

the use of water for irrigation, when 
to have preference, 501. 

powers of justices of the peace to 
remove obstructions in a summary 
manner, 501. 

damages in certain cases to be paid, 


how assessed, 501. 

damages for making paths across 
cultivated fields, 502. 

who to labor on acequias, 502. 

damages to crops by cattle, 502. 


when not to pay damages for building. 


acequias across certain land, 502. 
electing overseers, 502. 
election, how conducted, 502. 
pay of overseers, 502. 
duties of overseer, 502. 


who to have precedence if a scarcity: 


of water exists, 502. 
proprietor to furnish laborers, etc., 
503. 


liability of overseer, 509. 

may be removed, when, 503. 

penalty if proprietor neglects to fur- 
nish laborers, 503. 


ACEQUIAS OR IRRIGATING 
CANALS, 
damages for obstructing acequias in 
certain cases, 508. 
fines and forfeitures, 
priated, 503. 


appeals may be taken to probate court, 
503. 


how appro- 


preview regulations and effect’ of, 

504. 

title A trees on the banks of acequias, 
50 


` when private acequias may be con- 
. structed, 504. 
ACKNOWLEDGMENT, 
of conveyances, 360. 
forms of, 361. 
ACQUITTAL, 
former, when a bar, 103. 
ACTIONS, 
Criminal (See Proceedings in Criminal 
Cases), 102 
but one form of civil (See Proceedings _ 
in Civil Cases), 388. 
ACTIONS, 
limitation of (See Limitations f Ae- 
tions), 381. 
TS, 
when to take effect, 27, 30. 
ADJUTANT-GEN ERAL, 
powers, duties and compensation of, 
200, 201. 
ADMINISTERING POISON, 
to cattle, 94. 
to person, with intent to kill, 76.°: 
ADMINISTRATOR, 
who may be appointed (see Probate 
Courts), 260. i 
ADULTERATING, 
food and liquors, 91. 
ADVANCEMENT, 
to heir, how considered, 245. 
ADULTERY, 
divorce decreed tor, 308. 
when not, 301, 3 


| ADVERSE, POSSESSION, 


what constitutes, 382. 
AGRICULTURAL, 
productions on Colorado river not to 
pay license, 577. 
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AID, 


may be required by sheriff and other 


public officers authorized to exe- 
cute process, 105. 
punishment for refusing, 105. 


AIDING AND ABETT N G, 


in the commission of crime, 72. 


ALIMONY, 


when to be allowed to wife, 300. 


AMENDMENTS, 


eee and ' proceeding may be, 
39 


ANSWER, 


on plea in criminal cases, 128. 
in civil cases, 393. 
in justices’ courts, 469. 


APPEALS, | 


in criminal cases, 146. 
in civil cases, 436 to 441. 


APPEARANCE, 


when deemed to have appeared in an 
action, 462 


APPOINTMEN T, 


when Governor may make, 175, 176. 
when board of supervisors may make, 


69. 
APPORTIONMENT, 


of members of the legislature, 181. 


ARBITRATION, 


what may be submitted to, 442. 


ARIZONA, 4. 


organic act of, 18. 

boundaries of Territory, 13. 

(See Boundaries of New Mexico, 15.) 

congress may divide or change bound- 
aries, 18. 

State government may be formed, 
13. 


officers of Territory, 13. 
how appointed, 13. 
powers, duties and compensation 


INDEX. 


i ATTACHMENT, 


when entitled to, 408 to 407. 
warrant of attachment for contempt, 
456, 457. 


ATTORNEYS AND COUNSELORS 


AT LAW, 
who may be admitted, 343. 
examination of, for admission, 343. 
when admitted, 343. l 
District Courts may admit, 843. 
oath of, 348. 
when examination dispensed with, 343. 
roll of, 348. 
when person not an attorney in con- 
tempt, 348. 
powers of an attorney, 344. 
substitution of attorney in suit and 
notice of, 344. 
in case of death of attorney, 344. 
win may be removed or suspended, 


duty of clerk when attorney convicted 
of misdemeanor, etc., 844 

proceedings to remove, 344. 

when accusation to be in writing, 344. 

matters to be st‘.ted, 344. 

when attorney may answer accusa- 
tion, etc., 345. 

when court to proceed to judgment, 
etc., 345. 

may order reference, etc., 345. 

what judgment of court shall be, 345. 

fee to be paid to clerk, 346. 


ATTORNEY-GENERAL, 187. 


how appointed, 187. 

term, when to commence, 187. 
vacancy, how filled, 187. 

bond of, 187. 

his duties, 187. i 
may employ counsel to assist, 188. 
salary and compensation, 188. 


of, fixed by “organic act of | ATTORNEY, DISTRICT, 194. 


New Mexico,” 18. 


(See District Attorney.) 


number of members of legislature, | AUCTIONEER, 
1 


to pay license, 529. 


3. 
legislative acts of New Mexico, how | AUDITOR OF "TERRITORY, 


extended over, until repealed, "13. 
slavery not to exist in, 13. 
repeals, acts authorizing, 13. 


ARMS, 


not to be sold to Indians, 98. 
to prevent the improper use of in 
towns and villages, 96. 


ARREST, 
members of the legislature, when | BAIL, 


privileged from, 180. 


appointment and term of office, 199. 

powers and duties same as board of, 199. 

Territorial Auditors, 197, 198, 199. 

to make annual report to the Gov- 
ernor, 199. 

salary, office rent, etc., 199. 


B. 


excessive, shall not be required, 24.- 


how mor be made in criminal cases, | BALLOT, 


112, 113. 
in civil cases, 397, 398. 


ARSON, 


punishment for, 78. 


ASSAULT AND BATTERY, 


offense of, and punishment for, 77. 


ASSESSMENT ROLL, 


how made, and form of, 316 to 319. 


ASSESSOR, 


sheriff ex officio, 40, 313. 


electors shall vote by, 282. 
when received and how deposited, 233. 


BANK BILLS, 


forgery of, Si. 


BIGAM 


how punished, 91. 


BILLS OF EXCEPTIONS, 


how taken and signed in criminal 
cases, 141. 
in civil cases, 415. 


INDEX. 


ISSORY NOTES, 
notes to bein writing and effect of, 545. 
when signed by agent, 545. 
construction of -word ‘‘ person,” 545. 
ne against makers and indorsers, 
5 


when payable to maker or to order of 
fictitious person, 545. 

acceptance must be in writing, and 
how signed, 545. ` 

when promise to accept before bill is 
drawn, 545. 

damages in certain cases for not ac- 
cepting, 545. 

when person on whom bill is drawn 
refuses to return or destroys bill is 
liable, 546. > 

damages for non-payment of bills in 
various cases, 546 

who may recover damages, 546. 

notice of non-acceptance or non-pay- 
ment, where directed, 546. 

act not to apply to pre- existing bills 
and notes, 547. 

days on which presentation for pay- 
ment may not be made, 547. 

excepting on sight bills or drafts, 547. 

BILL OF RIGHTS, 23. 

preamble, 28. 

object of government, 23. 

union of the States, 23. 

military subordinate to civil power, 23. 

soldiers not to be quartered on citizens 
in time of peace, 23. 

the right of people to keep and bear 
arms, 28. 

to be secure in their persons and 
papers, 24. 

trial by jury, 24. 

writ of habeas corpus, when may be 
suspended, 24. 

excessive bail not required, 24. 

persons shall be bailable, when, 24. 

when not bailable, 24. 

representation in legislature, how ap- 
portioned, 24. 

civil rights not to be affected by 
religious belief, 24. 

persons charged with capital or infa- 
mous crime, how prosecuted, 24. 

not to be a witness against himself, 24, 

the people may freely assemble. to- 
gether, 24. 

in prosecution for libel, what evidence 
may be given for defense, 24. 

laws of general nature to have uniform 
operation, 25. 

no imprisonment for debt, 25. 

when may be imprisoned, 25. 

no ex post facto law, 25. 

slavery not to exist, 25. 

the precious metals, 25. 

navigable waters, etc., 25. 

entails abolished, exception, 25. 

when electors are exempt from mili- 
tary duty, 25. 
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BILLS OF EXCHANGE AND. PROM-| BILL OF RIGHTS, 


what debt Territory may contract, 25. 

money to be paid out of the treasury 
by authority of law, 25. 

Territory not to be interested in cor- 
porations, 25. 

legislature not to pardon criminals, 26. 

how corporations may be dissolved, 
26. 


receivers of public moneys, when not 
eligible to office, 26. 

the style of writs, 26. 

bill of rights, how amended, 26. 


BOARD OF SUPERVISORS, 66. 


powers of county commissioners con- 
ferred on, 69. 

any two to constitute a quorum, 60. 

shall sit with open doors, 60. 

mode of proceedings, 60. 

recorder or his deputy shall act as 
clerk, 60. 

duty of clerk, 60. 

to have possession of records, 61. 

to examine accounts of county treas- 
urer, 61. 

may remove treasurer and appoint his 
successor, 61. 

their duty upon the death or abscond- 
ing of county treasurer, 61. 

to repair court-house, jail, and public 
offices, 61. 

prepare cells for convicts, 62. 

to publish annually statements of 
receipts and disbursements of coun- 
ty treasurer, 62. 

powers of supervisors, 62. 

to establish election precincts, 63. 

no election precinct to be a body cor- 
porate, 64. 

penalty for refusal of members to 
act, 65 

may authorize sheriff to offer reward, 


certified copy of proceedings evidence, 
66. 


expenses incurred shall be chargeable 
to county, 66. 

compensation of, 66. 

to take and subscribe an oath, 66. 

act creating board of supervisors, 66. 

qualification and term of office, 66. 

regular meetings of, 67. 

special meetings, 67. 

compensation of clerk, 67. 

books, records -and accounts, where 
kept, 67. 

powers and jurisdiction of supervis- | 
ors, 67. 

county canvassers, 68. 

probate judge to canvass votes for 
supervisors, 68. 

E require officers to give new bonds, 


board of equalization, 69. 

clerk of, to have the power conferred 
on by, 69. 

chapter 9, Howell Code, 69. 
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| 
BOARD OF SUPERVISORS, 
county officers, who appointed by, 69. 
powers, etc., ‘of - chapter 9, Howell 
Code, conferred on, 69. 
BOATS AND VESSELS, 
what liable for, 433. 
actions a ainst, 4338, 434. 
BODY, DEAD, 
inquest on, 43. 
BONDS, 
official (See Oaths and Bonds), 242. 
BONDS AND DUE BILLS, 
to whom payable in certain cases, 543. 
when may' be assigned by indorse- 
ment, 548. 
assignee when may maintain action, 


assignee when liable, ete., 543. 
when may plead failure of considera- 
tion, 544. 
fraud may be pleaded, 544. 
place of delivery of chattels, 544. 
effect of tender of property, 544. 
BONDS AND WARRANTS OF TER- 
RITORY, 
act relating to of 1868, 571. 
BOUNDARIES, 
of Territory, 13, 15. 
- of counties, 31, 85, 184. 
BREAKING, 
into dwelling-houses, 78. 
punishment for, 78. 
RIB 


crime of, and punishment for, 84. 
BURGLARY, 

offense of, and punishment for, 78. 
BUSHEL OF GRAIN, 

weight of, 577. 


iC. 
CANVASS, | 
of votes, 68, 234, 235 
CAPITAL OF THE TERRITORY, 
where located, 564. 
CENSUS, | 
__assessor of each county tc take, 181. 
CERTIORARI, 
writ of, haw granted, 376, 453. 
CHALLENGE, 
to fight duel, 75. 
punishment for, 75. 
carrying and accepting same, 75, 76. 
CHANGE OF VENUE, 
in criminal cases, 129, 180. 
in civil cases, 389, 390. 
CHATTEL MORTGAGES, 
what property may be mortgaged, 592. 
what necessary to-set out in mortgage 
to make it valid, 592. 
oath of parties to be attached to mort- 
gage, 512. 
where to be recorded, 592. 
duty of county recorder, 592. 
when not'valid, 592. 
right of r edemption to remain in 
mortgagor, 593. 


{ 
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INDEX. 


CHATTEL MORTGAGES, 


mortgaged property may be attached, 
598. 

mortgagee, how to be paid, 593. 

when may be sold, subject to right of 
mortgagee, 593. 

interest of mortgagee, how attached, 
593. 

mining interest, etc., 593. 

how long time allowed to record mort- 


gages in certain cases, 593. 
CITIE 


may incorporate, 489. 
(See Incorporation of Villages.) 


CLERKS, 


of the Supreme and District Courts, 
380. 
clerk of the Supreme Court, how ap- 
pointed, 17. 
oath and bond of, 380. 
office to be kept at capital, 380. 
may appoint deputy, 380. 
process, how issued, 380. 
duties of, 380. 
when liable on bond, 380. 
clerk of District Court, how appointed, 
17. 
oath and bond of, 880. 
may appoint deputies, powers of, 881. 
duties of, 381. 
when liable on his bond, 381. 
when guilty of misdemeanor, 381. 
not to act as attorney, 381. 
office, how kept open, 381. 
when fees to be paid, 381. 
of Probate Court, 294. 
of board of supervisors, 60. 
CLERK OF BOARD OF SUPER- 
VISORS, 
county recorder to be, 60, 69. 
COHABITATION, 
after divorce, adultery, 301. 
COIN, 
punishment for counterfeiting, 82. 
COLLECTOR OF TAXES, 
sheriff, ex officio, 40, 313. 
COMMANDER-IN-CHIEF, 
Governor to be, 15, 175, 200. 
COMMENCEMENT, 
of suits, 390. 
style of writs, 26. 
when action deemed commenced in 
certain cases, 338. 
COMMISSIONER OF DEEDS, 
of other States and Territories, 347. 
Governor may appoint, 347. 
term of office of, 347. 
powers and duties of, 347. 
oath of, 347. 
duty of secretary, 347. 
compensation of secretary, 348. 
COMMITMENT, 
form of, 114, 116, 166. 
COMMON LAW, 
District Courts may proceed according 
to the course of, 377. 
how adopted, 524. 
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COMMUTATION, 
of punishment b Governor, 15, 175. 
COMPILING LAWS, 
acts providing for, 595. 
COMMON SC OOLS, 2238. 
(See Education.) 
COMPLAINT, 
in criminal proceedings, 104, 160. 
in civil actions, 393. 
COMPOUNDING, 
offenses, punishment for, 87, 88, 
ere offenses may be compounded, 


CONFESSION, 
of judgment, 442., 
CONSTRUCTION, 
of statutes, 27. 
CONSTABLES, 
how elected, number of, 58. 
not to conduct suit before justice, 58. 
nor be interested in any claim, 58. 
nor in the purchase of property sold 
by him, 58. 
oath of office, 58. 
shall give bond, form of, 58. 
bond to be approved by chairman 
of board of supervisors, 58. 
bond filed with county recorder, 58. 
certified copy, evidence, 58. : 
the time in which bond may be sued, 
58. 
duties of, 58. 
ministerial officers of justice, 59. 
attend District Court, when, 59. 
is a peace Officer, 83. 
(See Proceedings in Criminal Cases.) 
CONSTITUTION OF THE UNITED 
STATES, 1. 
legislative powers vested in congress, 


3 . 

house of representatives, of whom 
composed, by whom chosen, 1. 

qualifications of representatives, 1. 

representatives and taxes to be appor- 
tioned according to numbers, 1. 

enumeration every ten years, 1. 

limitation of the ratio of representa- 
tion, 1. 

vacancies, how filled, 1. 

powers of the house, 1. 

senators, how chosen; their classifi- 
cation, 2. 

seats when vacated and filled; vacan- 
cies, 2. 

qualifications of senators, president 
of senate and other officers, 2. 

power to try impeachments in senate, 
2 


extent of judgment, if impeachment; 
2 


_ elections for senators and representa- 
tivés regulated, and meetings of 
“congress, 2. 

each house to judge of the election of 
its members, to determine its rules, 
etc., 2. 

adjournment of houses, 2. 
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CONSTITUTION OF THE UNITED. 
STATES, i s; 
senators and representatives, how 
paid, their disability to hold office, 


2, 3. 

bills for raising revenue, where to 
originate, 3. 

forms of proceedings on bills, resolu- 
tions, etc., 3. 

general powers of congress, 3. 

importation of certain persons not to 
be prohibited until-1808, 4. 

writ of habeas corpus, bills of at- 
tainder, and direct taxes, 4. 

no export duty, nor preference of one 
State to another, 4. 

money drawn from the treasury by 
legal appropriation only, 4. 

titles of nobility not to be granted, 
etc., 
Pee forbidden to States individual- 
poner to be exercised by the States 
under the sanction of congress, 4. 
executive power vested in resident, 
5. 

electors of President and Vice-Presi- 
dent, 5. 

their meeting and proceedings, 5. ° 

time of choosing electors, 5. 

qualifications of President, 5. 

in case of vacancy of office of Presi- 
dent, 5. 

compensation of President; oath, 5.. 

his powers and duties, 5. 

officers liable to imprisonment, 6. 

judicial power, its extent, etc., 6. - 

original and rane ar a jurisdiction of 

upreme Court, 6. 

trial to be by jury, 6. 

treason and its punishment, 6. 

credit in one State to public acts of 
another (reciprocity of citizens), 


when criminals and runaways to be 
delivered up, 7. 

how States admitti into the Union, 
re 


congress to have power over Terri- 
tory, 7 
republican form of government guar- 
anteed to States, 7. 
mode of amending constitution, 7. 
assumption of debts, 7. 
constitution supreme law, and state 
judges bound thereby, 7. 
what officers to take oath to support 
constitution, 7. 
to be no religious test, 7. 
amendments to constitution, 9 to 12. 
CONTEMPT, 
in civil cases, 456. 
CONTINGENT EXPENSES, 
act of 1864, 539. 
regarding. warrants, how paid, 540. 
CONVEYANCES, 
of land, how made, 360. 


INDEX. 
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CONVEYANCES, CORONERS, 


estate of wife, how conveyed, 310, 360. 

to be acknowledged, 360. 

who authorized to take, 350, 360, 361. 

certificate of, 360, 361. 

party must he known to officer, 360. 

what certificate to state, 360. 

form of, when party is known to offi- 
cer, 361. 

when unknown, 861. 

proof by. subscribing witness, 361. 


- what certificate to` set forth, 361. 


proof of handwriting of subscribing 
witness, 361. 

what proof necessary, 362. 

how witness compelled to appear, 362. 

when witness refuses to appear or 
answer, penalty for, 362. 

effect of the certificate, 362. 

conveyance by married women, how 
acknowledged, 362. 

ey aaa in to bind married woman, 

2 

acknowledgment by married women, 
before whom and how taken, 362. 

certificate and form of, 363. 

when entitled to record, 363. 

record notice to all persons, 363. 

Bea void as to subsequent purchasers, 

63 

power of coe to convey real estate 
a ao acknowledged and recorded, 

when conveyance may be evidence 
without further proof, 364. 

wo conveyance. lost, how proved, 
36 

the acknowledgment or transcript, 
etc., shall not be conclusive, but 
may be rebutted, 364. 

effect of acknowledgment by incompe- 
tent witness, 364. 

property conveyed in fee simple, by 
party not having title, but after- 
ward acquired it, 364. 

may sell when there is an adverse pos- 
session, 364. 

the i “Teal estate,” how construed, 
36 | 

‘‘ conveyance,” how construed, 364. 

mortgage, how discharged upon the 
record, 864. 

discharge, ‘when to be recorded at full 
length, 365. 

certain instruments made previous to 
the passage of this law, when and 
how recorded, 365. 

deeds executed by public officers, how 
recorded, 365. 

deed by parent to children may in- 
hibit alienation, etc., 365. 

all deeds heretofore recorded in office 
of probate court, how may be tran- 
scribed, 365. 

CONVEYANCES AND CONTRACTS, 

when fraudulent, 336. 

(See Fraudulent ’Conveyances, etc.) 


Í 
l 
i 


how elected, 43. 

term of office, 48. 

to give bond, approved by judge of 
District Court, 43. 

when may act as sheriff, his powers 
and duties, 43. 

coroner’s inquest, jury of, 43. 

penalty against juror for not appear- 
ing, 43. 

juror to be sworn, 43, 44. 

subpeena witness compelled to attend, 


verdict of jury, 44. 
testimony to be reduced to writing, 44. 
ao i filed with clerk of District Court, 


when coroners to deliver prisoners A 
justice, with testimony, 44. 

when coroner to issue warrant, 44. 

form of warrant, 44. 

may be served in any county, 45. 

to whom to deliver money found on 
deceased, 45. 

to be placed to the credit of the 
county, 45. 

how property sold, 45. 

ve money paid to representatives, 


how account of coroners audited, 45. 

when justice to act as coroner, 45. 

fees of justice acting as coroner, 45. 

when coroner to bury deceased, 45. 

expenses, how paid, 45. 

public administrator ez officio coroner, 
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CORPORATIONS, 


general law of, 483. 
(See Incorporations.) 


COSTS, 


in criminal cases, 168. 
in civil cases, 458, 459, 460, 477. 


COUNSEL, 


to be allowed party accused, 126. 
in case punishable with death, two 
may argue case to jury, 184. 


COUNTERFEITING, 


punishment for, 81, 82. 


COUNTIES, 


formation and rights of, 31. 

boundaries, 81. 

seats of justice, 31 

powers of, to remain until altered by | 
law, 31. 

to be a body corporate for certain pur- 
poses, 31. 

to furnish court-house and jail, 32. 

prison limits, 32. 


' unorganized counties, 32. 


division of counties, 32. 

how the property to be divided and 
debts apportioned, 32. 

legal proceedings for and against 
counties, 33. 

county commissioners, legal proceed- 
ings against, 33. 

process, how served, 83. 
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COUNTIES. 
electors or inhabitants of may be wit- 
nesses or jurors, 33. 
county may sue before justice, 33. 
costs in such proceedings, 33. 
a judgment against county paid, 
3. 


persons to be appointed to select cer- 
tain lands, 33. 
county recorder to record without fee 
such appointments, 34. 
county commissioners to make loans 
for the purchase of lands, 34. 
escape of prisoners by insufficiency of 
jail, 34. 
liability of county to sheriff, 34. 
Mohave county, act providing for 
location of, 34. 
seat of justice, 34. 
Yuma county, seat of justice in, 35. 
Maricopa county, boundaries of, 35. 
power of Governor to appoint officers 
in, 36. 
election of officers, when, 36. 
county and township officers, powers 
and duties of, 36. 
county, seat of, how located, 36. 
to be free from the indebtedness of 
Yavapai county, 36. 
suits to be in name of county, unless 
otherwise provided, 87. 
ssa Ee pee creating county of Pah- 
te, 
TAa Tet of Mohave extended to 
include Pah-Ute, 184. 
COUNTY BUILDINGS, 
how furnished, 68. 
COUNTY TREASURER, 50. 
(See ao of County.) 
COUR 
terms ae Supreme, 374. 
terms of District, 373, 374. 
COURT COMMISSIONER, 
Supreme Court and District Courts 
may appoint 378. 
COURT-HOUSE, 
to be furnished by supervisors, 68. 
COURTS OF JUSTICE IN GENERAL, 
AND THEIR JURISDICTION, 
courts of justice of the Territory, 875. 
Supreme Court, 375. 
terms of, 374. 
powers of, 375, 376, 477. 
District Court, 376. 
powers and duties of, 376, 377. 
terms of, 873, 374. 
Probate Courts and courts of justices 
of the peace, 378. 
(See Probate Courts and their Jurisdic- 
tion. 
seals p. courts of justice, 378. 
Supreme Court may appoint a commis- 
sioner, 878. ` 
jurisdiction of mining cases conferred 
on District Courts, 379. 
COURTS, JUSTICES’ 
powers of, 55. as 


I 


COURTS, JUSTICES 


practice of, 463 to 477. 
(See Justices of the Peace and their Jur- 
isdiction. 


CRIMES AND PUNISHMENTS, 


persons capable of committing crime, 
71. 


accessories in crime, 72. i 
who may be a witness in criminal 
cases, 72. 
crimes against the government and 
people, 72. 
offenses against the persons of indi- 
viduals, 73 to 77. 
against habitations and other 
buildings, 78. 
against property, 78 to 81. 
forgery and counterfeiting, 81, 82, 
83. 


crimes and offenses against public 
justice, 84 to 89. 
offenses against the public peace and 
tranquillity, 89, 90. 
against public morality, health 
and police, 91, 92. 
committed by cheats, swindlers 
and other fraudulent persons, 
92, 93. 
fraudulent and malicious mischief, 
4 


general provisions, 95. 

an act to prevent the improper use of ” 
deadly weapons and the indiscrimi- 
nate use of fire arms in the towns 
and villages of this Territory. Ap- 
proved Sept. 30, 1867, 96. 

an act to punish vagrants, vagabonds 
and suspicious persons. Approved 
Sept. 30, 1867, 97. 

an act amendatory of chapter ten, 
Howell Code. Approved Dec. 29, 
1865, 97. 

an act to prevent and punish the sale 
of spirituous liquor to Indians. 
Approved Sept. 30, 1867, 98. 

an act to amend section twenty-six of 
chapter ten, Howell Code. Ap- 
proved Oct. 5, 1867, 98. 

an act to prevent and punish the sale 
of arms and ammunition to Indians. 
Approved Dec. 15, 1868, 98. 

act providing penalties for refusal to 
perform duty, neglect of duty and 
malfeasance in office by certain 
county officers. Approved Dec. 15, 
1868, 99. 

act to repeal section fourteen of 
chapter ten, Howell Code. Ap- 
proved Jan. 27, 1871, 100. ; 

act for the protection of the rights of 
persons prosecuted for crime, Ap- 
proved Jan, 27, 1871, 100, 

act amendatory, of sections fifty-nine 
and sixty, Howell Code, Ap- 
proved Feb. 7, 1871, 100. 

act concerning the collection of taxes, 
Approved Feb. 14, 1871, 101. 
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CRIMINALS, 
fleecing from justice to be delivered up 
on demand of Governor, 175, 176. 
when on demand of a justice of 
Supreme Court, 176. 
CRIMINAL LAW, 71. 
(See Crimes and Punishments.) 
CRIMINAL PRACTICE, 102. 
(See Proceedings in Criminal Cases.) 


CURTESY, 
husband not to be tenant by curtesy 
of estate of viis, 307. 


DEATH, 
liability for causing by wrongful act, 
neglect or default, 500. 
when action may be maintained, 500. 
by whom action to be brought, 500. 
Sone recovered, how distributed, 
rd 
when to be by hanging, 146. 

DEBT. | y gmg, 
no imprisonment for, 25. 

DECLARATION, 
of rights, 23. 

DEED, 
conveyance of land by, 360. 
how executed, 360, 361. 

DEFAULT,, 
judgment by, 409. 

DEFINITION, 
of words and phrases, 27, 28. 

DEGREES, 
of kindred, how computed, 245. 

DEPUTIES, 

Eog Supreme Court may appoint, 
district clerks, 381. 

sheriff, 38, 

assessor and collector, 313, 819. 

DESCENT, 
title of real property by, 244. 
descent of real property, 244, 245. 
degrees of kindred, how computed, 245. 
advancement to heir, how to be ac- 

counted for, 245. 
gifts or grants, when deemed an ad- 
vancement, 245. 
value of, how ascertained, 246. 
not to affect tenant by curtesy, 246. 
sya of inheritance or succession, 
oc y 
right of representation, 246: 

DESERTION, 
willful, when cause for divorce, 302. 

DEVISE, ` Í 
how construed, 250. 

DIES FOR COUNTERFEITING, 
making or having in possession, 83. 
punishment for, 83. 

DISTRIBUTION, 
of public moneys, 328. 

DISTRICTS, 
of judges of District Courts, 372. 
of members of the legislative assem- 

bly, 181. 
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DISTRICT ATTORNEY, 


election of, 194. 

term of office, 194. 

bond, 194. 

public prosecutor, 194. 

salary, 194. 

duties of, 194. 

fees, 195. 

not to advocate claims against his 
county, 195. 

guilty of misdemeanor for neglect of 
duty, 195. 

vacanc7, how filled, 195. 

duties of, in certain cases, 572, 578. 


DIVORCE. 


what marriages void without decree of 
divorce, 297. 

when between persons under the age 
of legal consent, 297, 302, 308. 

District Courts exclusive jurisdiction 
in divorce cases, 303. 

proceedings for divorce, 297. 

proceedings to affirm marriages, 297. 

causes for divorce, 297 to 304. 

how long plaintiff to have resided in 
Territory, 808. 

limited divorce may be granted, 303. 

discretionarv causes for granting, 304. 

on ground of impotency, within what 
time suit to be brought, 304. 

divorce on ground of adultery shall not 
effect legitimacy of children, 304. 

pending suit for divorce, court may 
make order for support of wife and 
children, 304. 

no as to be granted by default, 
304. 

parties may be witnesses, 304. 

not to be granted on testimony of 
party to the action, unless corrobo- 
rated, 304. 

no divorce to be granted for adultery 
where the act complained of was by 
collusion of parties, 308. 

nor where parties have lived together 
after such knowledge, 303. 

nor where plaintiff was guilty of same 
cause, 298. 

complaint may be in name of husband 
and wife, 298. 

answer without oath, 298. 

how suits conducted, 298. 

husband, when to furnish money to 
wife to prosecute or defend, 298. 

court may prohibit husband from im- 
posing restraints upon the wife, 298. 

may make order concerning care and 
custody of children, 304. 

the effect of divorce upon the property 
of parties, 299, 300. 

the effect upon the issue of parties, 
300, 301. 

when alimony allowed the wife or 
children, how enforced, 300. 

decree for alimony, how revised, 300. 

legitimacy of children, how deter- 
mined, 300. 
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DIVORCE, 
when issue in marriages prohibited by 
law, deemed illegal, 301. 


parties cohabiting after divorce guilty 


of adultery, 301. 
how suits prosecuted and defended by 
minors, idiots and lunatics, 301. 
force or fraud no cause for divorce in 
case there is a voluntary cohabita- 
tion, after the discovery, 301. 
if divorce granted for force or fraud, 
innocent party to have children, 
301. 
no divorce granted for adultery when 
there has been a torgivengss, 302. 
DOWER, 
estates in, repealed, 303. 
DUE BILLS, 543. 
(See Bonds and Due Bills.) 
DUELLING, 
punishment for, 75. 
DWELLING-HOUSES. 
larceny or other felonies in, 78. 
how long widow to remain in, 269. 
when to be set apart for widow or 
legitimate children, 341. 


E 
EDUCATION, 
university of Arizona, 208, 209. 
common schools, 209. 
libraries, 210. 
historical department, 211. 
act concerning common schools, ap- 
proved Oct. 5, 1867, 211. 
act to establish public schools, ap- 
proved Dec. 16, 1868, 213. 
act of 1871 to establish ‘public schools, 
223. 
Territorial board of edúcation, 228. 
session of, 223. 
Governor, ex officio superinténdent, 
223. 
duties of superintendent, 223, 224, 225. 
allowed traveling expenses, 224. 
Territorial Treasurer, how to receive 
and pay over school moneys, 225. 
county treasurer, how to receive and 
hold school moneys, 225. 
probate judge, ex officio county super- 
intendent, 225. 
allowed traveling expenses, 225. 
powers and duties of, 226. 
forfeiture of county superintendent 
for failure to make statement, 226. 
election of district trustees, 227. 
term of office, 227. 
powers and duties, 227. 
not to be interested in certain con- 
tracts, 227. 
enumeration of children, 227. 
school-house to be provided by, 228, 
indigent children may be provided 
~ with books, 228. 
may suspend or expel pupils, 228. 
ay apportion school moneys, 228. 


EDUCATION, 


when may levy special tax to keep 
school open, 228. 

mode of proceedings, 228. 

ag re special meeting of electors, 
2 


mode of proceedings, 228. 

tax, how collected and where paid, 229. 

new districts, how formed, 229, 

school property exempt from taxation, 
229, 311, 312. 

board of examiners how appointed, 
229. 

text-books, how adopted, 230. 

school funds not to be appropriated to 
other purposes, 230. 

time of commencement of- public 
schools, 230. 

no sectarian books to be used in 
schools, 230. 

who may admini ster oaths to teachers, 


230. 
EJECTMENT, 


for claims to "real estate, 425, 426. 


re. GENERAL AND SPE- 


general election, when to be held, 231. 

special elections, 281. 

notifying of, and how conducted, 281. 

election precincts, how established, 63, 

qualifications and disabilities of elec- 
tors, 16, 231, 232. 

elections, ‘where held, 232, 240. 

board of judges of election, who to 
be, 282 

who to be chairman, 232. 

when electors may choose, 232. 

clerks of, 232. 

inspectors and clerks to be sworn, 282. 

when polls to be open and closed, 232. 

proclamation, when to be made, 232. 

vote to be by ballot, 282. 

inspector to pronounce name of voter 
in an audible voice, 238. 

rr and proceedings thereon, 
23 

judges of elections or legal electors 
may challenge, 233. ` 

closing polls and proclamation thereof, 
233. 3 

canvass, when made and how con- 
ducted, 234. 

county canvass and proceedings there- 

n, 68, 234. 

ber a receiving the highest number 
of votes to be elected, 235. ; 

Territorial officers, when and how can- - 
vassed, 235. 

effect of informality i in election certif- 
icate, 235. 

canvassing vote for delegate in Con- 
gress, and proceedings thereon, 235. 

elections for county and precinct offi- 
cers, how contested, 236. 

effect of irregularities, "936. 

elector only can contest, 236. 
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ELECTIONS, | ‘GENERAL AND SPE- 


TAL, 
mode of proceeding i in contested cases, 
236, 237. 
election for delegate in Congress, when 
to be held, 231, 238. 
penalties for, violating laws in relation } 
to-elections, 238, 239. 
Secretary of the Territory to certify 
to the Attorney- -General in certain 
cases, 239. 
Attorney-General to present to grand 
jury, 240. | 
allowing certain persons in military ! 
service to vote, 240. | 
mode of proceedings, 240. 
ELECTORS, 
qualifications of, 231. 
EMBEZZLEMENT, 
punishment for, 79, 81. 
ENTRY AND DETAINER, 
forcible (See forcible Entry yand De- 
tainer), 866. 
EQUITY, | 
Supreme and District Courts shall pos- 
sess chancery jurisdiction, 17. 
ESCAPE, 
may be retaken, powers of officers, 114. | 
ESCHEATED ESTATES, 
when to escheat to the Territory, 561. 
duty of district attorney, 561. 
who may appear and defend, 561, 562. 
District Court may appoint a receiver, 
562. 
moneys of, ito be paid into common 
school fund, 562. 
appeals, 562. 
duty of administrator, 562. 
duty of Territorial Treasurer, 562. 
how and within what time heir may 
appear and claim property, 563. 
proceedings therein, 562, 563. 
“ESTRAY ANIMALS, 
how taken up, 520. 
duty of finder, 52 
duty of justice, 520. 
appraisers and their duties, 520. 
certified copy of record of justice, 
how recorded, 520. 
within w hat time owner to have 
animal upon paying costs, 520. 
when taken up, to have animal upon 
paying one-half of appraised value, 
20. 
taker up not to remove or dispose of 
same, 521. 
if taker up' neglects to pay, cte., 
of justice, 521. 
when justice to give notice in news- 
paper, 521. 
liability of owner of estray animals 
for taking them away until charges 
paid, 521. 
when taker up not liable for death or 
escape of animal, 521. 
money, how disposed of, 521. 
fees of officers, 522. 
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duty | 
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EVIDENCE, 
how taken on commission in criminal 
cases, 155. 

defendant in criminal cases may give, 
10 

in civil, 445 to 468. 

EXECUTIVE DEPARTMENT, 

powers of the Governor, 175. 

when may grant reprieves and par- 
dons, 175. 

may offer reward for apprehension of 
certain criminals, 175. 

may issue requisitions for the surren- 
der up of criminals, 176. 

may appoint Territorial officers, 176. 

when demand made upon him for the 
rendition of criminals, may require 
Attorney-General to investigate the 
case, 176. 

when may issue warrant to transport 
prisoner to boundaries of Territory, 

176. 

when court or magistrate may issue 
their warrant against certain persons 
committing crime in any other State 
or Territory, 176. 

proceedings in such case, 177. 

when may grant pardons on con- 
ditions, 177. 

sheriff to return warrant of pardon, 
and where file the same, 177. 

official acts of Governor, how authen- 
ticated, 178. - 

commissions, form and authentication 
of, 178. 

may i accept certain grants of lands, 


EXECUTION S, 
how issued in criminal cases, 145. 
EXECUTOR AND ADMINISTRA- 
T 
who may ‘be, 259 to 265. 
EXEMPTIONS, 
of real estate, 340. 
of homesteads, and value of, 340. 
not to extend to certain liens, 340. 
when wife must join in conveyance of 
homestead, 340. 
when householder to notify sheriff of 
what he claims as homestead, 340. 
when appraisers appointed, 340. 
when sheriff may sell excess, 340. 
when may pay over $5,000 to defend- 
ant, 840. 
when may survey and set apart home- 
stead, 840. 
when may sheriff sell excess, 841. 
appraisers to be sworn, 341. 
the decision of appraisers, where filed 
and effect of, 341. 
upon death of head of family, how 
homestead set apart, and for whom, 
841. 
not to apply to unmarried persons, ex- 
cept, etc., 841. 
exemptions of personal property, 341, 
342 


INDEX. 


EXEMPTIONS, i ~ 
levy upon exempt property, officer 
may make inventory and cause the 
same to be appraised, 342. 
what property defendant may select, 
342. f 


fees of appraisers, 342. 
defendant may select out certain ani- 
mals, 842. 
moneys p paid defendant in execution 
exempt, 342. 
EXPENSES OF THE TERRITORY, 
‘act of 1866 providing for, 559. 
EX POST FACTO LAW, 
not to be passed, 25. 
EXTORTION, 
how punished, 88. 


F; 


FALSE IMPRISONMENT, 
how punished, 77. 
FALSE PRETENSES, 
obtaining property by, and punish- 
ment for, 93. 
FEES OF OFFICERS, 
Attorney-General, 508. 
clerk of Supreme Court, 508. 
clerk of District Court, 508. 
clerks of Probate Courts, 509. 
probate judge, 509. 
notaries public, 509. 
county recorder, 509. 
commissioners to take testimony, 510. 
sheriffs, 510. 
coroners, 511. 
, constables, 511. 
justices of the peace, 511. 
witnesses, 511. 
jurors, 512, 514. 
miscellaneous provisions, 512, 513. 
fees to be paid in currency, 514. 
sheriffs to receive twenty cents addi- 
tional fees for taking census, 514. 
jurors’ fees by act of 1868, 514. 
fees for ae summons by act of 
1868, 515 
FINANCE AND TAXATION, 311. 
(See Revenue. 
FIRING WOODS AND PRAIRIES, 
punishment for, 95. 
FORCIBLE ENTRY AND DETAINER. 
when and how person may enter into 
possession of lands, etc., 366. 
when entry forcible or possession un- 
lawful, 866. 
person entitled to possession, how to 
proceed, 366, 
officer who may issue warrant, 366. 
warrant, how executed, 366. 
plea of defefidant, 366. 
issue, how tried, 366. 
' may be by jury, 366. 
judgment, 367. 
how enforced, 367. 
when defendant entitled to costs, 
367. 
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FORCIBLE ENTRY AND DETAINER, 
summary proceedings to recover pos- 
session of, 367. 
lands in other cases, 367. 
in what cases, 367. 
proceedings, 367. 
judgment of restitution, etc., for costs. 
when, 3 
after issue, proceedings thereon, 368. 
when no restitution to be had, 369. 
powers of officer, 369. - 
jurors not appearing, etc., fine of, 369. 
complainant, when may recover treble 
damages, 369. 
appeals and proceedings thereon 369. 
when writ of restitution may be is- 
sued, 369. 
after appeal and judgment, how writ 
- may be issued, 370. 
what jury -may find defendant guilty 
of, 370. 
what deemed sufficient description of 
premises, 370. 
` forms of summons and writ of restitu- 
tion, 370. 
FORECLOSURE OF MORTGAGE, 
actions for, 424. 
FOREIGN CORPORATION, 
doing business in the Territory, 487. 
Bonot nY AND COUNTERFEIT- 
crime of, and punishment for, 81. 
FORMER ' AOQUITTAL, f 
bar to another action, 103. f 
FORMATION OF J URIES, 
in criminal cases, 117, 130. 
in civil cases, 410, 


FORNICATION, 
among certain ‘relatives, how punish- 
ed, 91. 
FRAUDULENT CONVEYANCES 


AND CONTRACTS, 

relative to lands, 336. 

fraudulent conveyances void, 336. 

conveyance with power of revocation, 
void, 336. 

when not deemed fr audulent, 336. 

conveyance executed by person to 
whom revocation given when Valid, 
336. 
conveyance of land void unless in 

writing, 3386. 

not to apply to testator, etc., 338. 

what leases void, unless in ae 
307. 

agent may sign instrument, 837. 

powers of courts to compel specific 
performance, 387. 

relative to goods, chattels, ete., 337. 

when conveyance of personal prop- 
erty void, 337. 

what agr eements void, unless in writ- 
ing, 337. 

of sale of goods for over $100, how 
made to be valid, 337. 

memorandum of auctioneer, when to 
be deemed, etc., 337. 
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FRAUDULENT 
AND CONTRACTS, 
sale fraudulent unless possession be 
taken, 337. 
“ creditors,” who to include, 338. 
mortgages, when valid, 338. 
(See Chattel Morigages.”’) 
nothing herein contained shall apply 
to bottomry, etc., of vessels or goods 
at sea, 338. 
instruments may be subscribed by 
agent, 338. 
miscellaneous provisions, 338. - 
conveyances to hinder and delay cred- 
itors void, 338. 
grants and trusts to be in writing, 338. 
conveyances Void as to creditors, void 
as to heirs, 338. i 
intention to defraud to be a question 
of fact, 338. 
when purchase without notice pro- 
tested, 838, 
what term ‘‘ lands” and ‘‘ estates” to 
include, 338. 
what term ‘‘ conveyance” to include, 
339. 
FUGITIVES, 
from justice, 165. 
proceedings against, 166. 
- when Governor may deliver up, 176. 
may appoint agents to demand, 175. 


G6. 
GAMBLING, 
prohibition of, 518. 
license for, 518. 
penalty for, without license, 518. 
penalty for persons betting at, 518. 
gambling with minors, penalty for,518. 
amount won, how recovered back, 518. 
when public officer may have his 
office declared vacant, 518, 519. 
GOVERNOR, 
executive power vested in, 13, 15, 175. 
(See Haecutive Department.) 


GRAIN, | ` 
. standard weight of, 577. 
GRAND JURY, - 


` powers and duties of, 119, 120, 121, 383. 
GRANTS AND DEEDS OF LANDS, 
Mexican grants, when and where title 
papers to be recorded, and bound- 
aries defined, 535. 
if not recorded, eftect of, 535. 
GUARDIANS, . 
summons, when served on, 891. 
when probate judge may appoint, 283. 


H. 
HABEAS CORPUS, 
right of writ, 353. 
application for writ, 3538. 
by whom granted, 353. 
to be granted without delay, 353. 
to whom directed, and commands of, 
358. 
when delivered by clerk to sheriff, 353. 
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CONVEYANCES | HABEAS CORPUS, > 


when directed to officer or . person 
other than sheriff, to be delivered 
to sheriff, 353. 
when officer or person to whom writ 
is directed cannot be found, etc., 
how to be served, 353. 
in case of refusal to obey writ, 354. 
return upon the writ, 354. 
when to bring in the body of party, 354. 
when unable to bring him, 354. 
when ccurt or judge may proceed to 
hear and examine return, etc., 354. 
party may deny facts in the return, 
etc., 355. 
may proceed to hear allegations and 
proof, 355. 
witnesses to be compelled to attend, 
355. 
when party to be discharged, 355. 
when party to be remanded to officer, 
355. 
when party in custody by virtue of 
process may be discharged, 355. 
when not to be discharged, 355. 
when court or judge may examine 
into the merits of the alleged 
offense, 355. 
proceedings therein, 855. 
when may be entitled to writ to give 
bail, 356. 
who may take recognizance, 356. 
may remand prisoners, 356. 
may order party into custody of an- 
other person, 306. 
until judgment, court may commit 
him, etc., 356. 
defects in, to be disregarded, 356. 
effect of discharge, 356. 
when court or judge may issue his 
warrant to bring person in custody 
before such court or judge, 357. 
may include in warrant a command 
for the apprehension of person 
de with the illegal detention, 
307. 
how warrant executed, 357. 
return how made, proceedings on, 357. 
party may be discharged or restored 
to the custody, etc., 357. 
writ may be served on Sunday, 357. 
all writs issued by clerk, when sealed, 
307 
when issued by order of judge to be 
returned before him, 357. 
penalty for transferring or secreting 
Perron with intent to elude service, 
857. 
persons aiding and assisting, how. 
punished, 358. l 
form of writ, 358. 
when writ shall be sufficient, 358. 
when writ of, is limited or suspended 
in certain specific cases, what neces- 
sary to allege, 358. 
when judge of probate may issue 
writ, 358 


-a IMPOTE 


INDEX. 


HANGING, 

punishment of death to be by, 146. 
HEIRS, 

inheritance of real property by descent, 


(See Title to real property by descent.) 
HISTORICAL SOCIETY, 

act to incorporate, 541. 

object of society, 541. 

powers of, 541. 
HOMICIDE, 

justifiable, WA, 

excusable, 74, 75. 


I. 


IDIOTS, LUNATICS AND INFANTS, 

not capable of committing crime, 71. 
ILLEGITIMATE CHILDREN, 

when may inherit frum parents, 245. 
IMPEACHMENT, 

removal of public officers otherwise 

than by, 107. 

CY, 

divorce may be decreed for, 303. 
INCEST, 

punishment for, 94. - 
INCORPORATION S, 

general incorporations, 483. 

how may be organized, 483. 

deemed a body corporate, 483. 

powers of, 488, 484. 

election of directors and silicate: 485. 

annual elections of directors, 485. 

stock book, how kept open, 485. 
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INCORPORATION OF VILLAGES, 
officers, and term of office, 490. 
special election to fill vacancy, 491. 

how conducted, 491. 
powers of council, 491, 492, 498. 
taxes, how collected, 492, 
treasurer and marshal to give security, 
jurisdiction of certain justices, 493. 
mayor, executive officer of, 494. 
powers of mayor, 494. 
compensation of officers, 494. 
citizen may be witness, ete., 494. 
proces, how served on corporations, 
assessment and collection of taxes, 
494, 495. 
powers of street commissioners, 495. 
who to be recorder, 495 
council may define line, etc., beyond 
5 buildings shall not extend, 


marshal, powers of, 495. 
when council may plot village, 495. 
when may sell lots, 496. 4 
net proceeds to be paid into its treas- 
ury, 496. 
powers of council to preempt and pur- 
chase lands, etc., 496. 
INDEBTEDN ESS, TERRITORIAL, 
act of 1867 relating to, 569. ~~ 
INDIANS, 
punishment for selling liquor to, 98. 
selling arms to, 98. 
- children of, 507. 


stocks deemed personal property, 485. INDICTMENT, 


liability of purchasers of stock, 485. 

liability of directors of, 485. 

how corporate powers may be divested, 
485. 


RS form of, 122, 123. 


when cannot commit crime, 7t. 
to appear by fun 388. 


for certain purposes, how long to| INFAMOUS C 


exist, 486. 


what deemed, 232. 


existing incorporations may incorpo- | INJ UNCTION, 


rate under this act, 486. 

effect of, 486. 

how stock increased or diminished, 
486. . 


writ of, when may be Santd, 402, 


403. 
INQUEST, 
coroner’s, 43, 44, 45. 


powers of incorporations for navigat- | INSANE PERSONS, 


ing water, 486. 

may change. place of business, 487. 

may change its business when and 
how, 487. 

of other States and Territories, when 
oe to all the rights of this act, 

87 
pu S for not complying with act, 


name of agent to be filed with Secre- 
tary of Territory, 487. 
INCORPORATION OF VILLAGES, 
when and how may incorporate, 489. 
board of supervisors, how may make 
order incorporating, 489. 
moy appo inspectors of election, 


Hon conducted, and who may vote, 
0. 


cannot commit crime, 71. 
probate judge may inquire into the 
insanity of persons, 580. 
proceedings, 580. 
when board of supervisors shall pro- 
- vide for confinement of, 581: 
charges, how paid, 581. 
when to be paid out of the property of 
insane persons, 581. : 
proceedings to ascertain the ability of 
insane persons to pay expenses, 581. 
when no longer insane, etc., to be set 
at liberty, 581. 
sheriff to serve process, 581. 
INSPECTORS, : 
of elections, 282. 
INTEREST, 
when no ‘agreement, to be ten per 
cent, 538. 


JUDGES, . 
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INTEREST, | 

parties may agree in writing to any 
rate of interest, 538. 

. Shall be specified i in the judgment, 538. 

parties may agree, when interest not | 
paid pr omptly, for compound inter- 
est, 538. 

J. 


J AILS AND PRISONS, 


to be provided by board of super- 
visors, 68. 

sheriff to have charge of, 39, 171. 

the confinement of per sons ther ein, 171. 

county jails'to be Territorial prison 

_ until Territorial prison erected, 171 
sheriff to have charge of N 
prisoners, 171. 

expenses of removing and keeping, a 
charge against Territory, 171. 

names and powers of penitentiary di- 
rectors, 171. 

sheriffs to enforce certain regulations, 
172. 

persons detained for examination to | 
be kept in, 172. 

persons convicted of misdemeanor to 
be closely confined in, 172. 

in what caseg prisoners may be kept at 
military post, 172. 

when prisoner on examination may 
be confined in any jail, 172. | 

act to permanently locate the Terri- 
torial prison. Approved December : | 
7, 1868, 173. | 

act to amend section six of chapter 
twelve, Howell Code. Approved 
February 17, 1871, 178. 

act to amend sections two, three and 
four, chapter twelve, Howell Code. 
Approved February 18, 1871, 1738. 


of Supreme Court, 375. 
of District Court, 376. 
of Probate Court, 255. 
justices of the peace, 55. 
JUDGMEN T, 
in criminal cases, 148. 
in civil cases, 416. 
justices’ courts, 472. 


INDEX. 


JURORS, 


trial jurors and the formation of trial 
juries and juries of inquest, 384. 
fees of jurors, 385. 
formation of trial jury in criminal 
cases, 181. 
how challenge to panel may be inter- 
posed,, 131 887. 
sections 161, 803 of the practice in 
criminal cases repealed by substi- 
tute, and section 310 repealed, see 
page 387. 
jury in civil cases, 410 to 418. 
' formation of grand j jury, 117. 
powers and duties of, 119. 


. | JUSTICES OF THE PEACE, 


when elected, number of, 55. 

votes, how canvassed, 55. 

term of office, 55. 

how may be removed, 55. 

when successor elected, 55. 

deliver to his successor books and pa- 
pers, 55. 

penalty for refusal, 55. 

successor to finish up all unfinished 
business, 55. 

when to take and file oath of office, 55. 

by whom the bond to be executed, 55. 

form of bond, 56. 

bond, by whom and how approved, 56. 

filed with county recorder, 56. 

certified copy to be evidence, 56. 

penalty for discharging duties before 
filing oath and bond, 56. 

jurisdiction of, 56. 
courts to be always open, 57. 

for powers and duties of justices, of 
the peace in criminal cases. (See 
Proceedings in Criminal Cases.) 

for practice and proceedings in jus- 
tices’ courts in civil cases. (See Pro- 
ceedings in Civil Cases.) 


K. 


crime of, and punishment for, 77. 


KIDNAPPING, 
KINDRED, 


degrees of, how computed, 245. 


JUDICIAL DISTRICTS, ASSIGN-| LAND MARKS, 


MENT, OF JUDGES AND |; 

TERMS OF COURT, 

judicial districts and assignment of 
judges, 372. 

the appointment to fill a vacancy, 372. | 


sunishment for removing, 80, 


‘LANDLORD AND TENANT, 


procecdings to get tenant out, 367, 
when possession of tenant deemed 
possession of landlord, 382, 


judge of second district to appoint | | LARCENY, 


clerk, 373. 
terms of District Court, 373, 874 | 
when 

the trial of criminal causes, 373. | 
term of Supreme Court, 374. | 


JURORS, | 


list of, how made, 382. 
qualifications and. exemptions of, 382. | 
manner of summoning, drawing and 1 
forming grand juries, 383. 
| 


grand lar ceny, and punishment for, 78. 
petit larceny, and punishment for, 78, 


special terms may be held for LEGISLATURE, 


officers of, how chosen, 179, 

number of, how expelled, 179, 

journal of, 179, 

elections to be viva voce, 179, 

doors of, when to be kept open, 179, 

bills may originate in either house, 
179, 
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LEGISLATURE, 

bills and joint resolutions to be pre- 
sented to Governor, 179, 

quorum of, 179, 

bills and joint resolutions, how read 
and passed, 179, 

privilegés of members and officers, 
180, 

punishment for breach of privileges, 


oath of office, 180. 

officers of, when chosen, 180. 

apportionment of members, 181. 

time of meeting, 181. 

for future apportionment, assessor to 
take census, 181. 

persons not eligible to, 181. 

compensation of members and offi- 
cers, 182. 

election of members in certain coun- 
ties, 183, 184. 

LIBEL, 
punishment for, 90. 
truth of, may be given in evidence, 
| 


24, 90. 
LIBRARIAN, TERRITORIAL, 
Secretary of Territory, ew officio, 210. 
LIBRARY, 
establishment of, 210. 
LICENSE TAX, 526. 
by whom paid, and amount of, 526, 
527. 


not to exempt stock in business from 
taxation, 527. 

when tax to be paid to sheriff, 527. 

statement of applicant for license, 
what to contain, 527. 

blank receipt to be prepared by county 
treasurer, 527. 

form of, 528. 

county treasurer to sign and number 
receipts, 528. 

duty of sheriff, 528, 529, 530. 

when sheriff to pay over to county 
treasurer, 530. 

duty of sheriff when person. shall 
trade without license, 530. 

tax on dance houses, and how appro- 
priated, 580. 

LI 
of mechanics, laborers and others, 247. 
what property liable for labor, mate- 

rials, etc., 247. 
account, what to contain, etc., when 
and where to be filed, 247. 
extent of lien of sub-contractor, 247. 
extent of lien on property, 248. 
account shall state that a lien is 
claimed, 248. 
how long the lien to continue, 248. 
liens how enforced by suits, 248, 
. other liens on same property, how 
brought in, 248. 
property to be sold to pay liens, 248. 
not to aflect other suits against em- 
ployees, 248. 
_ satisfaction of liens to be entered, 249. 
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LIENS, 


liens on personal property, how en- 
forced, 249. 
contracts in writing to improve streets, 
, how lots liable for, 249. 
LIMITATION OF ACTIONS, 
relating to,real estate, 331, 332. 
within what time actions to be com- 
menced, 331, 382. 
adverse possession, what to constitute, 
382. 
when and how long possession of 
tenant shall be deemed possession 
of landlord, 382. ` 
when right of possession not affėcted 
by death of person in possession, 832. 
when under disability to sue, 332, 
of personal actions, 333. 
shall apply to actions by the Territory, 
338. 


when actions deemed commenced, 833. 

when time to be deducted while party 
is out of the Territory, 888. 

against sheriff for escape, 384. 

against representatives of deceased 
persons, 334. 

when person shall be an alien of coun- 
D at war with the United States, 
33 

when heirs and representatives may 
commence new actions, 334. 

when stayed by injunction, 834. 

where disabilities co-exist, limitation 
not to attach until they are all re- 
moved, 384. 

actions for penalties against corpora- 
tions, 884. 

promises to affect limitations must be 
in ee and signed by the party, 
33 : 

actions on contracts executed out of 
Territory, 884. 

actions originating out of Territory 
and barred by the laws of that coun- 
try, 3385. 

mining claims, within what time 
actions to be commenced, 335. 

in criminal actions, 109, 110. 

actions by and against executors and 
administrators, 271, 278. 

LOCAL ADMINISTRATION OF 

COUNTIES, 60. 

(See Su upervisors, ) 


LUNATICS, 
incapable of committing crime, 71. 
M. : 
MAIMING, ` 


of persons, punishment for, 76. 
MANDAMUS 

how, and vy whom issued, and pro- 

ceedings thereon, 454, 455. 

MANSLAUGHTER, 

crime of, and punishment for, 73. 
MARRIAGES, 

civil contract, 295. 

who shall not mar ry or intermarry, 295. 


| 
| 
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MARRIAGES, | 

when prohibited by law, a misde- 
meanor, 295. 

marriages out of the Territory, when 
valid, 295. | 

by whom solemnized, 295. 

penalty for solemnizing contrary to 
Jaw, 295. 

record of, to ‘be kept and certificate 
given and transmitted to recorder of 
the county, | (296. 

forfeiture for not making the return, 
etc., 296. | 

books of marriages kept by recorder 
and copies certified by recorder to 
. be evidence, 296. 

penalties for making false certificate, 
296. 

MARKS AND BRANDS, 

penalty for altering, on certain animals 
with intent to steal the same, 79. 

law regulating marks and brands to 
apply to Yuma county, 589. 

MARRIED WOMEN, R GHTS OF, 

separate property of wife and hus- 
band, 305, 306. . 

inventory of property of wife, how 
made out, and when and where re- 
corded ; effect of, 306. 

who to have ‘custody of property of 
wife and how alienated, 306. 

when sale for benefit of husband, 
effect of, 306. 

when and how trustee appointed, and 
duties of, 307. 

husband to have control of the com- 
mon property of husband and wife, 
except when, ete., 307. 

husband not to be tenant by curtesy, 
307. 

no estate in dower allowed the wife, 
307. 

upon the death of husband or wife, 
by whom property inherited, 307. 

in case of divorce, how property to be 
divided by: decree of court, 307. 

what property liable for debts of hus- 
band or wife, 307. 

marriage contracts, 807, 308. 

provisions allowing married women 
to carry on business in their own 
name, 308, 309. 

when married women may convey 
real estate, 309, 810. 

how instrument to be executed, 309. 

married woman may have the ‘life of 
her husband insured for her own 
benefit, 309. 

when may he made payable to her 
children, 310. 

married woman to have exclusive con- 


INDEX. . > 


MEMBERS OF LEGISLATURE, 


number of, 13. 
how and when chosen, 181. 


MILEAGE, 


of members of legislature, 18: 


MILITIA, 


commander in chief, 200. 
may appoint aids and other officers, 
200. 


Adjutant-General, must give bonds, 
200. 

powers and duties of, 200, 201. 

compensation, how fixed and paid, 
201. 


powers of commander in chief, 201, 
202 

volunteer companies may adopt con- 
stitution and by-laws, 202. 

fines, how collected of, 202. 

commander in chief to determine force 
necessary, 202. 

who must serve in, 202. 

persons exempt, 202, 203. 

commander in chief, ‘when may draft, 
203. 

how made, 208, 204. 

officers of company, 204. 

commander in chief may suspend, 204. 

may organize courts-martial, 205. 

laws for government of, 205. 

drafted persons, how notified, 205. 

oath of office of ‘commissioned officers, 
205. 


MINING LAW OF THE UNITED 


STATES, 20. 

mineral lands open to occupation, 20. 

who may occupy, 20. 

subject to regulations prescribed by 
law, 20. 

local customs and rules of miners, 20. 

may receive patents, 20. 

when on unsurveyed lands, may ad- 
just surveys to limits of location, 20. 

size and description of locations, 31. 

legislatures of States and Territories 
may, in certain cases, provide rules 
for working, 21. 

adverse claimants must appear before 
approval of survey, and contest, 21. 

President may establish additional 
land districts, 21. 

construction of ‘highways over public 
lands, 21. 

protection of persons having priority 
of possession to the use of water, 21. 

damages in construction of ditches, 
etc., 

homesteads on lands heretofore desig- 
nated as mineral lands, 21. 

Secretary of Interior may set apart 
certain lands for pre-emption, 21. 


trol of her'own property, and may | MINING LAWS OF THE TERRI- 


convey lands, 310. 

MAYHEM, | 

crime of, ‘and punishment for, 76. 
MEASURES, 

standard of, 577. 


TORY, 
allowing persons in the military ser- 
vice of the United States and of this 
Territory,to hold mining claims,532. 
relating to placer mines, 582. 
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MINING LAWS OF THE-TERRI-| NOTARIES PUBLIC, 
TORY, 


providing for the location and registra- 
tion of mines and mineral deposits, 
and other purposes, 538. 

providing for eae segregation of min- 
ing claims, 5 

MISCELLANEOUS PROVISIONS, 

repeal of all laws previously existing 
in the Territory, 523. 

all officers to be appointed by Gov- 
ernor unless otherwise provided for, 
523. 

salary and compensation, how to be 
paid, 528. 

public moneys in hands of officers, how 
paid over, 523. 

laws need not be authenticated, 523, 
524. 

common law, how adopted, 524. 

all obligations and suits not affected 
by change of law, 524. - 

when marshal may serve process, 524. 

providing for publishing the laws, 

524. 


the laws of Howell Code, etc., when 
to take effect, 525: 
MISDEMEANOR, 
at common law, punishment for, 95. 
MONEY OF ACCOUN NT, 
shall be the dollar, cent ‘and mill, 587. 
all eee accounts shall be so ‘kept, 
537. 
not to affect previous contracts, 587. 
how may be reduced, 537. 
MORTGAGES, 
how foreclosed, 424, 
MORTGAGES, PERSONAL, 
(See Chattel Mortgages, 592.) 
MURDER, 
how defined, 73. 
punishment for, 73. 
death by hanging, 146. 


N. 
NEW TRIAL, 
when granted in criminal cases, 142. 
in civil cases, 415. 
NON-RESIDENTS, 
property of, not to be taxed higher 
than that of residents, 16. 
NOTARIES PUBLIC, 
Governor may appoint, B47. 
commission to be transmitted to county 
recorder, 349. 
oath and bond of, 349. 
upon filing oath and bond, commis- 
sion to be delivered to, 349. 
powers of, 349. 
certificate presumptive evidence of 
acts done, 349. 
in case of vacancy, where papers to be 
deposited, 350. 
penalty for neglect to deposit, 350. 
penalty for defacing or canceling the 
records, etc., of, 350. 


duty of county recorder to keep papers, 
etc., 350. 
shall reside in the county for which 
they are appointed, 350. 
Attorney-General and Secretary of 
Territory to exercise powers of, 350. 
NOTES, PROMISSORY, 545. 
(See Bills of Exchange and Promissory 
Notes.) 
NUISANCE, 
punishment for, 91. 
proceedings to abate, 425. 


O. 


OATHS AND BONDS, OFFICIAL, 
official oaths and bonds, where filed, 
242, 349. 
certified copy, prima facie evidence, 
9 D 


how file@ and time noted when 
received, 242. 
form of oath, special officers when 
` may take, 242. 
official bonds, by whom prosecuted, 
187, 194, 249, 
OFFICES AND OFFICERS, 
when to be appointed, 516. 
when elected, 516. 
oath and bond, 516. 
ORGANIC LAW OF ARIZONTIA, 13. 
ORGANIC ACT OF NEW MEXICO, 


boundaries of Arizona and New Mexi- 
co, 15. 
executive power vested in a Governor, 


term of office of, 15. 
when to grant pardons and reprieves, 
15. 


commander in chief of militia, 15. 

to commission officers, 15. 

to see that the laws are executed, 15. 

Secretary of Territory, 15. 

term of office of, 15. 

‘his powers and duties, 15. 

legislature, 15. 

term of office, and qualification of, 15. 

apportionment of members, 15. 

time of meeting, how fixed, 15. 

length of session fixed, 16. 

qualification of electors, 16. 

power of legislature, 16. 

limitation of power, 16. 

laws to be submitted to congress, 16. 

if disapproved of, shall be void, 16. 

township, district and county officers 
may be appointed or elected, 16. 

certain persons not to be appointed to 
office, 16. 

judicial power of the Territory, 16. 

powers and duties of courts, 16. 

district attorney, term of office, 17. 

powers, duties and compensation of, 
17 


delegates may be elected, 18. , 


E 
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ORGANIC ACT! OF NEW MEXICO. | POSSE COMITATUS, 


sections 16 and 86`of public lands 
may be reserved for Territory, 18. 
constitution and laws of United States 
extended over, 19. 
life, liberty and property of citizens 
to be poe 19, 


Ep 
PARDONS, | 
Governor: may pane 15, 175. 
PARTITION, 


actions for, ‘and proceedings in, 426. 
in Probate Courts, 285. 

PARTNERS, | 

when not to be appointed administra- 
tor, 292. | 

surviving partner, right to settle up 
affairs of partnership, 278. 
PAWN BROKERS AND PLEDGEES, 
duties and liabilities of, 582. 
register-book, how kept, and what to 
contain, 582. 

rate of interest to be charged, 582. 

forfeiture in certain cases, 582. 

property, how sold, 582. 

proceeds of sale, how appropriated, 
582. 

register-book and property to be ex- 
hibited to certain offic ers, 588. 

misdemeanor for vielating this act, 
583. 

punishinent for, 583. 

penally to goto the support of schools, 
58 

PEREMPTORY ‘CHALLEN GES, 
of jurors in criminal cases, 132. 
in civil cases, 411. 

PERJURY, i 
erime of, ‘and punishment for, 84. | 

PERSONAL PROPERTY, 
what to include, for purposes of taxa- | 

tion, 312. | | 
mortgages upon, 592. : 
(See Chattel Morto tgages.) | 

PLAINTIFF, | l 

who shall be in civil actions, 3 | 
389. | 

PLEADINGS, 
in civil actions, 392 to 897, 469. 

(Ree P voceedings in Civil Ca 88.) 
in criminal procecdings, 122 to 129. 

POISON, | 
administered with intention to cause 

death, 76. 
kow punished for administering, 76. | 

POLLS, 
of election, ; 

POLY "GAMY, | 

punishment for, 91. | 

| 
| 
i 
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~ POOR PERS SONS, 
support of poor persons and orphan | 
- children of Indians 505. 
support of paor persons by counties, 
7 506. 
support of mindi Indians, 507. 


i 
i 


to assist officer, 105, 106. 


POSSESSION, 


what deemed, in certain pases; dal, 
832. 
POSTHUMOUS CHILDREN, 
when entitled to take as heir, 251. 
POSTING, 
person for not fighting duel, etc., pun- 
ishment for, 76. 
POWER OF ATTORNEY, 
to sell real estate, when to be acknowl- 
edged and recorded as conveyances, 


PRACTICE, 
in criminal cases, 102. 
(See Proceedings ‘in Criminal Cases.) 
in civil cases, 888. 
(See Proceeding gs in Civil Cases.) 
PRESENTMENT, 
by grand jury, 121, 122. 
PRISONS, 
location of Territorial, 178. 
jail of county to be used for, 171. 
by whom provided, 68. 
sheriff to have charge of, 39. 
PRISONERS, 
ae of sheriff in taking care of, 171, 


172. 
PRIVILEGES, 
of members of legislature from arrest, 
180. 
of jurors from serving, 882. 
PROBATE COURTS, 
jurisdiction, 255. 
proof of wills, 255 to 259. 
letters testamentary and of adminis- 
tration, and bonds of executors and ~* 
administrators, 259 to 266. 
inventory and collection of the effects 
of deceased persons, 266, 267, 268. 
provisions for the support of the 
family, 269, 270. 
claims against the estate, 270, 271, 
eis 
sale of property by executors” 
administrators, 272 to 278. 
powers and duties of the executor and 
and administrator, and of the man- 
agement of the estate, 278, 279. 
conveyance of real estate by execu- 
tors and administrators in certain 
cases, 279, 280. 
accounts to be rendered by executors - 
and administrators, and of the 
payment of debts, 281 to 285. 
` partition and distribution of estates, 
285 to 220. 
removal of executors and adminis- 
trators in certain cases, 289. 
miscellaneous provisions, 290, 291. 
act concerning executors and admin- 
istrators and their sureties. Ap- 
proved December 15, 1868, 292. 
act to amend an act ‘amendatory of 
chapter twenty-nine, Howell Code. 
Approved October 3, 1867, 292. 


or 


INDEX. 


PROBATE COURTS, as 

act to amend chapter twenty-nine, 
Howell Code. Approved February 
13, 1871, 293, 294. 

act to provide a salary for probate 
judges. Approved February 13, 
1871, 294. 

PROCEEDINGS IN CIVIL CASES, 

form of civil actions and of the 
parties thereto, 388. 

place of trial of civil actions, 389. 


manner of commencing civil actions, 


390, 891, 392. 

pleadings in civil actions, 892 to 397. 

arrest and bail, 397 to 400. 

claims and delivery of personal prop- 
erty, 400, 401, 402. 

injunction, 402, 403. 

attachment, 4038 to 408. 

deposit in court, 408. 

judgment in general, 408. 

judgment upon failure to answer, 409. 

issues, and the manner of their dispo- 
sition, 409, 410. 

formation of jury, 410. 

conduct of the trial, 411, 412. 

verdict, 412, 413. 

trial by the court, 413. 

references, and trial by referees, 413, 
414. 

exceptions, 415. 

new trials, 415, 416. 

manner of giving and entering judg- 
ment, 416, 417. 

execution of the judgment in civil 
actions, 418 to 423. aa 

proceedings supplementary to the 
execution, 423, 424. 

actions for foreclosure of mortgages, 

24. 

actions for nuisance, waste and will- 
ful trespass, in certain cases, on real 
property, 425. 

actions to determine conflicting claims 
to real property, and other pro- 
visions relating to actions concern- 
ing real estate, 425, 426. 

actions for the partition of real prop- 
erty, 426 to 482. 

actions for the usurpation of an office 
or franchise, 432, 488. 

actions against steamers, vessels and 
boats, 483 to 486. 

. appeals, in general, 436, 437. 

appeals to Supreme Court from Dis- 
trict Court, 488, 489. 

appeals to District Courts from jus- 
tices’ courts, 440. 

. appeals to District Courts from Pro- 
bate Courts, 440. 

proceedings against joint debtors, 


confession of judgment without ac- 
tion, 442. 

submitting a controversy without ac- 
tion, 442. 

arbitrations, 442, 448. 


PROCEEDINGS 


621 


PROCEEDINGS IN CIVIL CASES, 


offer of defendant to compromise the 
whole or part of action, 444. 

witnesses, and the manner of obtain- 
ing evidence of witnesses, 444, 445. 

manner of compelling the attendance 
of witnesses, and their rights and 
duties, 445, 446, 447. 

examination of parties to an action or 
proceeding, and others interested, 
447, 448. 

affidavits, 448. 

depositions taken in this Territory, 
448, 449. : 


‘depositions taken out of this Terri- 


tory, 449, 450. . 
to perpetuate testimony, 450. 
administration of oaths and affirma- 
tions, 451. 
inspection of documents, and miscel- 
laneous provisions as to records and 
writings, 451, 452, 453. 
writ of certiorari, or review, 453, 454. 
wit of mandate, or mandamus, 454, 
5d. 
contempts and their punishments, 456, 
57 


costs, 458, 459, 460. 

motions, orders, notices, service of 
papers and miscellaneous provis- 
ions, 461, 462. 

parties, and the time and place of 
commencing action in justices’ 
courts, 463. 

summons, arrest, attachment and 
‘an of personal property, 463 to 

69. 

pleadings and trial, 469 to 472. 

judgment and execution, 472, 473. 

general provisions, 474 to 477. 

miscellaneous provisions, 478, 479. 

IN CRIMINAL 

CASES, 

general definition of crime, 102. 

prevention of public offenses, lawful 
resistance, 103. 

intervention of officers of justice, and 
of officers generally, 103. . 

security to keep the peace, 104. 

police of cities and towns; and their 
attendance at exposed places, 105. 

suppression of riots, 105, 106. 

removal of civil officers otherwise 
than by impeachment, 107. 

proceedings in criminal actions; pros- 
.ecuted by indictment, and of local 
jurisdiction of public offenses, 108, 
109. ` 

the time of commencing criminal 
actions, 109, 110. 

the complaint and proceedings thereon, 
110. 

warrant of arrest, 110, 111. 

arrest of an officer under warrant, 
112. 

arrest by an officer without warrant, 

3. 
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PROCEEDINGS IN CRIMINAL | PROCEEDINGS IN CRIMINAL 


by a private person, 113. 

ae after an escape or rescue, 

examination of the case, and discharge 
of the, defendant on holding him to 
answer, 114 to 117. 

proceedings after commitment and 
before indictment, preliminary pro- 
ceeding, 117. 

formation of grand jury, 117, 118, 

9. 
DOTATE and duties of a grand jury, 


prer ontrei and proceedings thereon, 
121. 


finding | | and presentation of indict- 


ment, 122. 

form of indictment, 122, 123, 124. 

ae alempent of the defendant, 125, 
26 


setting aside the indictment, 127. 

demurrer, 127, 128. 

pleas, 128, 129. 

removal of the action to another 
county, 129, 180. 

of the proceedings on the indictment 
130. trial and the mode of trial, 
3 

formation of the trial, jury and the 
. criminal docket, 130. 

postponement of trial, 181. 

challenging the jury, 181, 182, 133. 

the trial, 184 to 137. 

conduct of the jury after the case is 
submitted to them, 188. 

the verdict, 139, 140. 

proceedings after trial and before judg- 
ment, bill of exceptions, 141. 

new trial, 142. 

arrest of ‘judgment, 142. 

judgment and execution, 148, 144. 

execution, 144, 145. 

appeals, when allowed, and how taken, 
146, 147. 

dismissing an appeal for irregularity, 

7 


argument of the appeal, 147. 

judgment upon appeal, 148. 

in what cases the defendant may be 
admitted to bail, 148. 

bail, upon being held to answer before 
indictment, 149. 

bail upon indictment before convic- 
tion, 150. 

bail on appeal, 151. 

deposit instead of bail, 151. 

surrender of the defendant, 151. 

forfeiture of the recognizance, or of 
the deposit of money, 152. 

re- commitment of the defendant after 
having given bail, 152. 

compelling the attendance of wit- 
nesses, 153, 154. 

a taken by commission, 155, 

56 
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CASES, 

inquiry into the insanity of the defend- 
ant before trial or after conviction, 
157, 158. 

dismissal of the action, before’ or after 
indictment, for want of prosecution 
or otherwise, 158. 

entitling affidavits, 159. 

errors and mistakes in pleadings and 
other proceedings, 159. 

disposal of' property’ stolen or em- 
bezzled, 159. 

proceedings in justices’, mayors’ and 
recorder’s courts, 160, 161, 162. 

search warrants, 163, 164, 165. 

proceedings against fugitives from 
justice, 165, 166. 

provisions applicable to criminal pro- 
ceedings generally, 167. 

compromising certain public offenses, 
by leave of court, 167. 

fines and forfeitures, 167. 

miscellaneous provisions, 167. 

costs in criminal actions and proceed- 
ings, 168. 

an act ‘amendatory of chapter eleven, 
Howell Code, approved December 
29, 1865, 169. 

an act to amend chapter eleven, How- 
A Code, approved October 5, 1867, 


an act concerning the punishment for 
srne; approved January 27, 1871, 
70 


PROMISSORY NOTES, 545. 


(See Bills of Hachange and Promissory 
Notes.) - 


PROPERTY, 


offenses against, 78. 
exempt from sale on execution, 340 to 
. 842. 


exempt from taxation, 111, 112. 


PUBLIC ADMINISTRATOR, 


how elected, 566. 

bond and oath of, 566. 

duties of, 566, 567. 

not to be interested in certain expendi- 
tures, 567 

duty of public officers to give informa- 
tion to, etc., 567. 

ex officio coroner, 567. 
fees of, 567. 

not necessary to make formal applica- 
tion of letters of administration, 567. 

how money collected by heirs, 567. 

duty of certain persons to give notice 
to, 568. 

to make inventory of estate, and how, 


568. 
PUBLIC LANDS, 


possessory rights in, 536. 

all persons may settle upon, when, 

- 5836. 

shall be protected, etc., 536. 

amount of lands, and boundaries of, 
536. 
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PUBLIC MONEYS; DISTRIBUTION, | RESCUE, 


CUSTODY AND APPLICA- 
TION OF, 
how appropriated and applied, 328. 
duty of county treasurer, 328. 
moneys received by Territorial Treas- 
urer, how applied, 328. 
‘the general fund to be applied to such 
purposes as shall be provided by 
law, 328. 


what moneys to be paid into county |. 


treasury, for county purposes, 329. 
contingent fund, how used, 329. 


R. 
RAPE, - 
crime of, and punishment for, 76. 
REAL ESTATE, 
conveyance of, 360. 
(See Conveyances. ) 
RECORDER OF COUNTY, 
recorder to keep his office at county 
seat, 46. 
records to be in a well-bound book, 


oath of office, bond, etc., 46. 

may appoint deputy, his powers, 46. 

when deputy to act as recorder, 46. 

books and furniture of, how settled 
for, 46. 

have custody of, and preserve, books 
and papers, 46. 

when, how, and what records to be 
made, 46. 

shall be recorded separately, 47. 

description of books of records, 47. 

time of reception of instrument to be 
indorsed thereon, 47. 

shall be recorded as of the time re- 
ceived, 47. 

when must make searches of records, 


certificate of, what to contain, 47. 

for neglect or refusal to perform cer- 
tain duties liable in damage, 48. 

guilty of misdemeanor, when, 48. 

certified copies of papers and records, 
evidence, 48. 

books, papers and indices, open to 
inspection, 48. 

may acknowledge execution of instru- 
ments, 4§. 

not bound to perform any duty until 
fees paid, 48. 

oe clerk of beard of supervisors, 


duties of, 60. 

compensation, 67. 
REDEMPTION, 

of {and soid on execution, 421, 422. 
REPORTER OF TERRITORY, 
how appointed, 192. 

oath of, 192. 

duties of, 192. 

salary, 193. 

incidental expenses, 193. 


of prisoners from custody, punish- 
ment for, 87. 


RESIDENCE, 


when not lost, 232. 


RESIGNATION, 


to whom and how made, 206. 


REVENUE, 


my eae revenue to the Territory, 

tax for Territorial purposes, 311. 

for county purposes, 311. 

ae of supervisors to levy taxes, 
311. 

prepare suitable books for assessor, 
3i 


tax on real estate to be a lien thereon, 


when lien to attach, 311. 
all property to be taxed, not excepted 
from taxation, 311. 
property exempt from taxation, 311, 


term ‘‘real estate,” what taken to mean 
and include, 312. 

term ‘‘ personal property,” what taken 
to mean and include, 312, 313. 

sheriff to be collector, 313. 

to take oath and deposit it with 
county recorder, 313. 

form of oath, 313. 

may appoint as many deputies as he 
deems proper, 313. 7 

oath and powers of, same as that of 
sheriff, 313. 

for neglect of duty may be indicted 
and fined, 318. 

suit may be brought on sheriff’s bond 
for the benefit of any person 
aggrieved, 313. 

sheriff and deputies may administer 
oath, etc., 313. - 

duty of sheriff in making assessments, 
318, 314. 

penalty for false oath, 314. 

any person giving false name, or 
refusing to give his name, or swear 
.to the list of his property, how 
punished, 314. 

assessor liable for taxes on property 
not assessed, 314. 

duty of district attorney to commence 
suit for, 314. 

assessment roll, how to be made by 
assessor, 315. 

form of assessment roll, 316. 

how to make map of incorporated city 
or town, 316. 

when assessor to complete tax list, 
etc., and deliver it to the clerk of 
board of supervisors, 316. 

notice of meeting of board of equaliz- . 
ation, 316. 

supervisors to be board of equalization, 


when to meet, 316. 
their powers and duties, 316, 317, 318. 
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REVENUE, 
county, assessor, when and how to 
make assessments, 318. 

form of tax roll, 318. 

when tax roll to be delivered to board 
of supervisors, 318. 

when chairman of board of supervisors 
to annex his warrant, 318. 

what to be contained in warrant, 319. 

collector to give bond, penalty and 
conditions of, 319. 

when supervisors may appoint collect- 
or, 319. 

coll ector may appoint deputies, 319. 

penalty for neglect or refusing to per- 
form: duties of, 319. 

when collector to return to Treasurer 
cost of collections, 319. 

du oi on refusal or neglect to pay, 

duty of, on receiving tax roll, 319. 

duty of assessor when tax paid, 320. 

when assessor to file with Treasurer a 
statement that he has made a levy 
for unpaid taxes, 320. 

further duties relating thereto, 820. 

to pay over moneys in his hands the 
first Monday in each month, 320. 

further duties of collector, 320. 

penalty if collector fails to make set- 
tlement, 321. 

delinquent list to be furnished to dis- 
trict attorney, 321. 

duties; of county treasurer relating 
thereto, 321. 

duties | of district attorney after the 
receipt of delinquent tax list, 321, 
322. 

form of complaint m suit for delin- 
quent taxes, 321, 322 

execution upon judgment to be levied, 
ete., as in other cases, 822 

assessment roll, prima facie evidence 
of legality and regularity of tax, 328. 

what defense defendant can make, 323. 

proceedings in civil cases applicable 
to tax suits, 323. 

deeds jon tax sales, effect of, 328. 

sheriff to sell the smallest part of 
property that will pay tax, 823. 


the property of minors, etc, when may | 


be redeemed, 323. 

redemption of real estate sold for 

, taxes, 823. 

moneys to be paid to treasurer of 
county, 323. 

percentage to be added to delinquent 
tax, and how distributed, 323, 324. 

fees of Officers, 324. 

duty of district attorney after col- 
lecting tax, 324, 325. 

if district attorney fails to pay over 
moneys, when guilty of misde- 
meanor, 325. 

poll tax, amount of, and how collected, 
25, 


blank ‘receipts for poll tax, 325. 
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INDEX. 


REVENUE, 


blank receipts for poll tax to be de- 
livered to collector, 325. 

no other receipt for poll tax to be 

used, 825. Í 

penalty for using, 325. 

receipts, how filled out, 326 

additional bond may be exacted of 
collector, 326. 

evidence of payment of poll tax, 326. 

felony for fraudulently using or for ging 
receipts for poll tax, 326. 

power and duty of collector in collect- 
ing poll tax, 326. 

penalty for giving false name, or re- 
fusing to give name to collector, 326. 

collector, how and where to settle for 
poll taxes odfected, 827. 

duty of clerk of board of supervisors 
on settlement with collector for poll 
tax, 827. 


REVOCATION, 


of wills, 251. 


REWARDS, 


Governor may offer, 175. 


RIGHTS, 


bill of, 23. x 
(ee Bill of Rights.) 


RIVER 


navigable, to be public property, 25. 


ROADS AND HIGHWAYS, 


act of 1866, 548. 

public roads, what are and what are 
not, 550. 

overseer of, how appointed, 550. 

duty of county recorder, 551. 

duties of overseer, 551. 

ae of clerk of board óf supervisors, 
55 

who to pay tax, and amount of, 551. 

road overseer to give notice, etec., 552. 

delinquent tax, how collected, 552. 

proceedings for, 552, 553. 

overseer may make repairs on by con- 
tract, 553. 

when, and how may be made, 553. 

supervisors, when may lay out or 
change public roads, 553, 554. 

A A isors may levy property tax, 
554 

account to be kept by overseer of all 
moneys collected by him, 554. 

overseer to be custodian of district 
property, 555. * 

penalty for obstructing public high- 
way, 505. 

penalty for injuring bridge, etc., 555. 

suits to be in name of the Territory 
of Arizona, 55d. 

fine to be paid into county treasury for 
benefit of road district, 556. 

penalty in case overseer fails to re- 
move obstructions, 556. 

streets in certain towns, 575. 

supervisors may name streets, 575. 

to appoint superintendent, 575. 

powers of superintendent, 575. 


INDEX. 


ROADS AND HIGHWAYS, - 
owner of property to maké improve- 
ments when notified by superinten- 
dent, 575. 
penalty for disobeying, 575. 
fines, how applied, 576. 
ROBBERY, 
what is, and punishment for, 78. 
RULES OF PRACTICE, 
District Court may. make, 877. 
Supreme Court may make regulations 
and restrictions, for commissioner, 
278. 


S. 


SCHOOLS, PUBLIC, 223. 
(See Education.) 
SCHOOL DISTRICTS, 
how formed, 229. 
. SCHOOL FUNDS, ' 
not to be appropriated to other pur- 
poses, 280. 
SCHOOL HOUSES, 
wae shall provide, 228. 
SEA 
ee the territory, 542. 
description of, 542. 
SECRETARY OF Da TERRI- 
TORY, 
his duties, 185. 
his fees in certain cases, 185. 
shall issue commissions, 186. 
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SHERIFFS, 
the effect of the service of certificate 
on the former sheriff, and what he - 
shall turn over, 40. 
shall execute an instrument reciting 
` what has been turned over, 40. 
the former sheriff may complete cer- 
tain business, 41. 
in case of refusal to deliver over, pos- 
session may be taken, 41. 
the sheriff to employ convicts at 
labor, 41. 
compensation of sheriff as assessor, 


when coroner may act as sheriff, 43. 
sheriff to be assessor and collector of 
taxes, 313. 
for duties of assessor in assessing 
and collecting taxes see Re- 
venue. 
powers and duties of sheriff in 
criminal cases, see Proceedings 
in Criminal Cases. 
duty of, as collector in certain cases, 
572, 573. 
SLANDER, 
what necessary to set forth’in plead- 
ing, 395. 
SLAVES, 
seizing persons with intent to sell 
them into slavery, 77. =. 
SODOMY, 
punishment for, 77. 
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certified copy of laws and papers evi- | SOLDIERS, 


dence, 186. 

may appoint an assistant, 186. 

SHERIFFS, 

election and term of office, 38. 

bond of, 38. 

form of bond, 38. 

may appoint deputies and under- 
sheriff, 38. 

under sheriff becomes sheriff in case 
of vacancy, 38. 

his powers and responsibilities, 38. 

appointments to be in writing and 
nae with clerk of District ‘Court, 

special deputies, 38. 

sheriff to have custody of jails, 39. 

to execute all process, 39. 

may execute certain process after 
expiration of term of office, 39. 

the bond of sheriff when liable for 
act of his deputies, 39. 

sheriff not to act as attorney, 39. 

to have the power of the county in 
certain cases, 39. 

when his services to be paid for by 
Territory, 39. 

where to keep his office, 39, 

how notice or papers served on, 40. 

shall be assessor and collector of taxes 
of his county, 40. 

duty of the clerk of District Court, 


when and how may vote in certain 
cases, 240. 
may hold mining claims, 582. 
‘| SPECIFIC PERFORMANCE, * 
of contract, 337. 
STATUTES, 
construction, publication and distribu- 
tion of, 27. 
original acts, where deposited, 27. 
when laws to take effect, 27. 
various constructions of statutes of the 
Territory, 27, 28. 
the repeal of a repealing statute not to 
revive the statute repealed, 28. 
distribution of statutes, 28. 
when recorders to furnish names of 
persons entitled to laws, 29. 
county recorder to give notice of ex- 
penses of publishing notice, 29. 
officers to deliver over laws to their 
successor, 29. 
duty of secretary, 29. 
expenses of arranging and binding., 
laws, how paid, 29. 
when laws of 1865, 1866 and 1867 took 
effect, 30. 
STEALING, 
crime, and punishment for, 78. 
STOLEN PROPERTY, 
possession of, knowing they were 
stolen, punishment for, 79. 


oa 
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when new sheritt elected or ap- STREETS IN TOWNS, 


pointed, 40. 
79 


not incorporated, 575. 
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STREETS IN TOWNS, 
supervisors to appoint superintendent, 
575. 


powers of E E 575. 

owner to perform labor, 575. 

penalty for neglecting, 575. 

how applied, 576. 
STYLE, 

of process, 26. 
SUBORNATION, 

of perjury, how punished, 84. 
SUMMONS, 

-how issued, 390. 
SUPERINTENDENT OF COMMON 

SCHOOLS, 

whoiis, 223. 
SUPREME COURT, 

erg power vested in, 375, 3876, 


term of, 374, 
SURRENDER, 

of principal by surety, 151. 
SURVEYOR OF CO UN TY, 

how elected, 579. 

oath and bond, 579. 

term, of office, 579. 

duties of, 579. 

fees of, 579. 

surveys, how expressed, 579. 
SPECIAL FUND 

transferred to general fund in certain 

cases, 558. 
| 


aa T 
TAXES, 811. 
(See; Revenue. ) 
license tax, 526. 
TELEGRAPH, 
electric telegraph, 498. 
who authorized to, 498. 
duties of, 498. 
tax upon, 498. 
lien upon for tax, 498. 
penalty for injuring, 498. 
penalty for disclosing contents of 
none 499. 
TERMS, 
of Supreme Court, 374. 
of District Court, 378, 374. 
TERM OF OFFICE, 
of certain officers, 594. 
when to commence, 594. 
oath and bond of, 594. 
TERRITORIAL TREASURER, 189. 
(See Treasurer of Territory.) 
TERRITORY, 
of n organic law of, 18. 
TESTIMON 
in finna cases, 72, 155. 
defendant may give, "100. 
in civil cases, 445 to 458, 482. 
TOLL ROADS, BRIDGES AND 
‘FERRIES, 
by whom may be constructed, 586. 
how county may purchase, 586. 
rateg of tolls, how posted, 586. 
I 


f 
l 


INDEX. 


TOLL oni BRIDGES AND 


FERRIE 
‘ right of person to take private land, 
etc., 
hoe oct may forfeit their rights, 
5 
penalty for running by toll gate, etc., 
587. 


owners of toll road to make report, 
etc., 587. 

toll road when forfeited, to vest in 
county, 588. 

how tolls may be reduced, 588. 

bridges and ferries, how established, 


588. 
TOWN SITES, 


when and how entered by corporate 
authorities of town, 584. 

by probate judge, 584. 

deeds, how made and executed by 
corporate authorities, 584. 

probate judge to appoint three com- 
missioners, 584. 

powers and duties of, 584, 585. 

probate judge to collect tax and make 
deed of lots to parties, 585. 

no deeds to be made until tax paid, 585. 

deeds, how acknowledged, 585. 

compensation of probate judge, 585. 

persons laying out town site, deemed 
occupants, 585. 

surplus money, how expended, 585. 


TREASON, 


against United States, 6. 
against Territory, 72. 


TREASURER OF COUNTY, 


term of office, give bond, oath of, 50. 

when supervisors may appoint, term 
of office, 50. 

office, where to be kept, 50. 

how to keep accounts and books, 50. 

receive and disburse money, 50. 

give receipt for money paid, 51. 

supervisor may examine his books, 
accounts and vouchers, 5i. 

their duty to do so yearly, and count 
money, 51. 

duty of, when order drawn on him by 
supervisors, 51. 

duty of, when order not paid for want 
of funds, dl. 

when to give notice of bonds in treas- 
ury, 51. 

his duty when paying interest, 51. 

when orders entitled to preference, 51. 

orders taken in payment of taxes, 51. 

when to deposit orders redeemed with 
supervisors, 51. 

when and how county treasurer re- 
moved, 52. 

books and papers delivered to succes- _ 
sor, 52. 

make annual settlements with super- 

visors, 52. 

how made, 52. 

to receive moneys for licenses, specific 
taxes and permits, 52. 
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TREASURER OF COUNTY,- 

file statements with clerk of board of 
supervisors, 52. 

copy, with Territorial Treasurer, 52. 

file with clerk of supervisors, state- 
ment of the receipt of certain 
moneys, 52. 

settle with Territorial Treasury, 52. 

how long to keep his office open, 52. 

percentage allowed the treasurer, 53. 

compensation for license, 53. 

amendments of 1865 and 1867, 53. 

for duties of county treasurer in re- 
ceiving and disbursing the taxes 
collected, see Revenue. 

in regard to school moneys, see Educa- 
tion. 

TREASURER OF TERRITORY, 

office, where to be kept, 189. 

oath and bond of, 189. 

seal, 189. $ 

duties of, 189. 

Governor may appoint temporary 
Treasurer, 190. i 

may employ clerk, 190. 

file statement with Secretary of Terri- 
tory, 190. 

furnish cach county treasurer an ac- 
count current, 190. 

may administer oath relating to his 
office, 190. 

may appoint deputy, 191. 

salary and incidental expenses, 191. 

duties in certain cases, 572, 578. 

when may bring suit in county in 
which capital is situated, 578. 


V. 
VACANCIES, RESIGNATION AND 
REMOVAL FROM OFFICE, 
resignations, to whom made, 206. 
duty of officers and boards to whom; 
resignations made, 206. ; 
how offices to become vacant, 206. 
when may be filled by Governor, 206. 
when supervisors may fill, 69, 207. 
when may order an election to fill, 206. 
VARIANCE, 
in pleadings, 896. 
VENUE, 
change of, in criminal cases, 129. 
change of, in civil cases, 890. 
VERDICT, 
in criminal cases, 189. 
in civil cases, 412. 
VESSELS, 
actions against, 438. 
VILLAGES, i 
en may be H A 489. 
ce Incorporation of Villages. 
OTERS 7 


who are, 23i. 


WARRANTS, 
wori may be issued, form of, 110, 111, 
search warrants, 163. 


WEIGHTS AND MEASURES, 


of grain, 577. 
weight of ton, etc., 577. 


WELLS, 


act authorizing the construction. of, 
on desert roads, 565. - 
exempt from taxation, 565. 


WIDOWS, 


when homestead and other property 
set apart for, 341. 


suits by and against, for divorce, 298. 
what she is entitled to of common 
property, 307. 
LLS, 
persons that may make wills, 250. 
what property may be conveyed by 
will, 250. 
how wills to be executed, 250. 


- nuncupative wills how made and 


proved, 250. 

when legacy to subscribing witness 
void, 251. 

when share of estate to be saved to 
subscribing witness, 251. 

revocation of will, 251. 

when may be deposited with judge of 
Probate Court, 251. , 

how kept and disposed of by judge, 
251. 

probate judge to give notice to ex- 
ecutor or persons interested in pro- 
visions of will, 251. 

no will shall pass property unless 
proved, 251. : 

provisions for child born after making 
will, 251. ^ 

when neglect to make provision unin- 
tentional, 252. i 

when issue of deceased legatee to take 
estate, 252. 

estate liable for payment of debts, 252. - 

allowance to widow and minor chil- 
dren, 252. 

testator may designate property for 
payment of debts, expenses, etc. , 252. 

estates given by, liable to payment of 
debts, 252. 

estates so liable may be retained by 
executor until, etc., 253. 

liability of devisees to contribute, 
ete., 258. 

Probate Court may by degree fix the 
amount to be paid by devisees, 253. 

wills and copies of made evidence, 253. 

attested copy of will devising lands 
to be recorded with registry of. 
deeds, 253. 

executor, shall be construed to include 
administrator with will annexed, 254. 


WITNESSES, 


when party may be, 100, 447. 
how may be impeached, 580. 


| WORDS AND PHRASES, 


rules of construction of, 27, 28. 


? 


style of, 26. 


